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The appellantsin these appeal s and special |eave
petitions are Suba Singh (A-1) and his son Shingara Singh
(A-2). They were both tried by the Additional Sessions
Judge, Sirsa in Sessions Trial No.46 of 1991 charged
variously of offences under Sections 302, 307, 302/ 34,

307/ 34 1 PC and under Section 25/27 of the Arms Act. The

| ear ned Additional Sessions Judge by his judgnent and

order dated March 6, 1992 acquitted A-2 of all the charges
| evel | ed agai nst him but found A-1 guilty of the offence
under Section 304 Part | holding that he had exceeded his
right of private defence. Accordingly, he sentenced A-1 to
undergo rigorous inprisonment for aperiod of 10 years and
to pay a fine of Rs.50,000/-, in default further to undergo
rigorous inprisonment for a period of two years. Both'the
appel l ants were acquitted of other charges |evelled agai nst
t hem

Aggri eved by the judgnent and order of the |earned
Addi ti onal Sessions Judge, Criminal Appeal No. 375-DBA
of 1992 was preferred by the State of Haryana before the
H gh Court of Punjab and Haryana at Chandi garh agai nst-the
acquittal of A-2 under Sections 302 and 307 read wi th
Section 34 | PC. Suba Singh preferred Crimnm nal Appeal No.
105- SB of 1992 agai nst his conviction under Section 304
Part | IPC, while the informant Bal bir Singh preferred a
Crimnal Revision No.68 of 1993 agai nst the sane
i mpugned judgment and order acquitting the appellants of
the other charges |evelled against them The two Appeal s
and the Crimnal Revision have been di sposed of by a
common judgnment and order of the Hi gh Court dated March
6, 1992. The High Court allowed the appeal filed by the
State and held A-2 guilty of the offence under sections 302
and 307 IPC. A-1 was found guilty and convicted under
Section 302/34 and 307/34 IPC. A-1 was also found guilty
of the offence under Section 27 of the Arns Act. A-2 has
been sentenced to undergo life inprisonnent under Section
302 IPC and to pay a fine of Rs.10,000/- and in default to
undergo further rigorous inprisonnment for two years. He
has al so been sentenced to undergo rigorous inprisonnent
for 10 years under Section 307 IPC and to pay a fine of
Rs.5,000/- in default to undergo further rigorous
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i mprisonment for one year. A-1 has been sentenced to
undergo life inprisonnent under Section 302/34 IPC and to
pay a fine of Rs.10,000/- in default to undergo further
rigorous inprisonment for ten years. Under Section 307/34

| PC he has been sentenced to undergo ri gorous

i mprisonnent for ten years and to pay a fine of Rs.5,000/- in
default to undergo further rigorous inprisonment for one
year. Wiile so allowi ng the appeal preferred by the State
the High Court has in a nechanical manner allowed the
Crimnal Revision preferred by the informant, which in

ef fect had becone infructuous since an appeal had been
preferred by the State which was ultimately allowed. In any
event a Crimnal Revision preferred by a private party

agai nst an order of acquittal could not result in the

convi ction of the accused.

The Crimnal Appeal preferred by A-1 against his
convi ction under Section 304 Part | was al so disposed of in
t he above terns.

The appel | ant  Shingara Si ngh has preferred Crinina
Appeal Nos. 682-683 of 1996 while A-1 Suba Singh has
preferred Special Leave Petition Nos. 2106-2108 of 1996.
In the Special Leave Petition notice was issued with the
direction that the matter be heard along with Crim nal
Appeal Nos. 682-683 of 1996 preferred by A-2. 1In fact,
there was no need for A-1 to file a Special Leave Petition
since in view of the provisions of Section 380 of the Code of
Crim nal Procedure, an appeal abl e judgnment and order
havi ng been passed agai nst co-accused Shingara Singh, A-2,
appel | ant Suba Singh, A-1 also had a right of appeal to this
Court. However, we grant special |eaveto Suba Singh and
proceed to di spose of these appeals by this comon
j udgrment and order

A-1, Suba Singh and Gurdeep Singh (father of the
deceased) lived in adjoining houses in Village Chak Sahban
Suba Singh, A-1 and Gurdeep Singh are narried to two

sisters and are therefore rel ated as co-brothers. A2,
Shingara Singh is the son of Suba Singh while the deceased
Surinder Singh was the son-in-law of Gurdeep Singh. It is
not in dispute that the courtyard of the two houses are
adj acent divided by a common wall. The courtyard of

Gurdeep Singh is at a slightly higher |evel than the courtyard
of A-1, Suba Singh. The case of the prosecutionis that
Gurdeep Singh sold away his lands in village Chak Sahban

and purchased lands in village Mallewala. He also intended
to sell his house in village Chak Sahban and with that in
view he had entered into an agreenent with A-1, Suba Singh

to sell his house in the village for a sumof Rs.52,000/-.
According to the prosecution, A1 Suba Singh failed to pay
the ambunt within the tine stipulated and therefore a dispute
arose between himand Gurdeep Singh. On July 1, 1991 the
matter was settled by a Panchayat consisting of relatives of
the parties who are thenselves interrelated. |n Panchayat it
was settled that A-1 Suba Singh will purchase the house and
will pay a sumof Rs.45,6000/- by way of consideration. It is
not in dispute that imediately after the decision of the
Panchayat A-1, Suba Singh actually paid a sum of

Rs. 45,000/ - to Gurdeep Singh and honoured the decision of

t he Panchayat .

The case of the prosecution is that later in the day at
about 6.30 p.m Bal bir Singh, PW5 Raghbir Singh son of
Gurdeep Singh, Rur Singh, PW6, Jagdip Singh and
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Gurdeep Singh were taking nmeals in the courtyard of

Gurdeep Singh. According to the evidence produced by the
prosecution there were cots on which food was being served
by G an Kaur, PW7, wife of Gurdeep Singh. The case of

the prosecution is that Suredner Singh (deceased) son-in-|aw
of Gurdeep Singh wanted to take away his cycle which

rested against the conmon wall of his courtyard. Wile he
was doi ng so the appellants clinbed up the comon wall

with the help of a ladder. Wile A-1 was enpty handed, A-

2 was carrying a licenced gun belonging to his father. A1
exhorted his son to kill Surinder Singh since he had been

hel ping his father-in-lawin the dispute relating to the
purchase of the house in the village. A-2, thereafter fired at
Surinder Singh injuring himon his forehead as a result of
which he fell down. G.an Kaur, PW7 rushed to the rescue

of her son-in-law but A-2 shot at her al so causing injury on
the dorsal aspect of her right hand. On al arm being raised
both the appellants ran away.

After leaving the dead body in the care of Jeet Singh
who had come there by then, Bal bir Singh, PW5 left for the
police station. After covering a distance of two kiloneters
he boarded a tractor and canme to Sirsa where he met
Sukhdev Singh to whom he narrated the incident. They,
thereafter, went to the police station Sadar and PW5 | odged
a report at 10 p.m

Sub I nspector, Pohp Singh, PW10, the lnvestigating
Oficer cane to the place of occurrence and hel d i nquest
over the body of Surinder Singh.  He, thereafter arranged to
get the body sent for post nobrtem exam nation. He also
lifted bl ood stained earth fromthe place of occurrence.
Thereafter, he went to the hospital and in-the early norning
of July 2, 1991 recorded the statenent of G an Kaur, PW7
and Rur Singh, PW6. He again cane back to the place of
occurrence and prepared a rough site plan Ex. RR

Dr. Beena Garg, PW1 conducted the post nortem
exam nation on the body of Surinder Singh at the Genera
Hospital, Sirsa on July 2, 1991 at 10 a.m . She found the
following ante-nmorteminjuries on the person of deceased,
Suri nder Singh

"1, A lacerated wound with inverted margins of
2.5cm x 2 cm on the mddle of fore-head 4 cm above
the base of nose on nmid line. Abrasion of 2 cmarea in
size was present surrounding this wound. Underlying
bones were fractured. Brain matter was seen to the
whol e on di ssection. Underlying bone fractured.

Direction of the wound was upward and posteriorly.

There was opening of 1.5 cm x 1 cm on the top of
occipital bone in the mdline. There was fracture of
frontal both pariet alright tenmporal and occipital bone.
Smal | pieces of bone were present in fractured area of
occipital bone. Two flatent netallic pieces were
recovered fromthis area. These pieces were seal ed and
handed over to the police.

2. 2.5cmx 1 cmlacerated wound with coverted
mar gi ns present over the left frontal area, 5 cm above the
|ateral margins of |left eye brow Underlying bones were
fractured. On dissection there was communi cati on of
injuries No.2 and 3. Direction of the track was slightly
upwar d- backwar d and nedial ly.

3. Lacerated wound 2.5 cmx 1.5 cmwith everted
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margi ns over the left tenporal region of scalp, 6 cmfrom
the pinna of left ear. On dissection, the underlying bone
was found fractured."

According to PW1, the death was due to injuries to

the brain caused by a fire arns. The injuries were sufficient
to cause death in the ordinary course of nature and the tine
that el apsed between the death and the post nortem

exam nation was 12 to 24 hours. Having regard to the
nature of injuries she opined that firing nmust have been done
fromlower level to higher |evel. Deceased nmust have been

at a higher level than the person firing the gun. There were
no bl ackening scars around the wounds.

The case of the prosecution is that the accused were
arrested on July 3, 1991. -Shingara Singh, A-2 produced
before the Investigating Oficer the Iicenced gun of his
father (A-1) which was taken into possession by the
I nvestigating Oficer. Suba Singh, A1l is said to have
produced two enpty and four live cartridges which were
al so taken into possession.

On July 4, 1991 the site plan was drawn up by the
draftsman, PW4 which was nmarked Exh. P-E. The said site
pl an shows that the height of the wall on the side of the
courtyard of Gurdeep Singh was 4 feet 4 inches. According
to PW4 he prepared the site plan as pointed out to him by
Bal bi r Singh, PW5 and Raghbir Singh

After investigation, the appellants were put up for tria
variously charged as noticed earlier. The defence of the
appel | ant Suba Singh as stated by himin his exam nation
under Section 313 Cr.P.C. was that the occurrence did not
take place in the manner alleged by the prosecution. He
admitted that a Panchayat was convened for resolving the
dispute relating to the purchase of 1and by him He al so
admtted that in view of the settlenent arrived at he paid a
sum of Rs. 45,000/- to Gurdeep Singh. However, he denied
that he clinbed up the wall with the help of a | adder and
exhorted his son Shingara Singh to kill Surinder Singh, who
was taking away his cycle which rested against the common
wal | . He stated that it was Surinder Singh (deceased) who
had clinbed the wall and was resorting to brick batting.
Wth fol ded hands he requested himnot to do so. At that
time his son Shingara Singh, A-2 was not present. Despite
hi s pl eadi ngs, Surinder Singh (deceased) renoved the bricks
fromthe wall and threw themat himwhich hit - him G an
Kaur, PW7 was supplying brick bats to Surinder Singh
fromthe wall. Surinder Singh (deceased) shouted that he
had got the anount reduced by Rs.7,000/-. When this was
happeni ng he went inside his house, brought his gun-and
fired shots in his self defence which might have hit him He
stated that he had hinmsel f produced the gun before the
Investigating Oficer as also the two enpties on the very
first day i.e. July 1, 1991. A false case has been made out
against himand his son. 1In fact, his son was in the fields at
the time of occurrence but he had been falsely inplicated on
account of his being his only son. Wtness PW6, Rur Singh
had old enmty with himand he had al so appeared as a
wi tness against himin a civil case prior to the occurrence.

Sane is the defence of Shingara Singh, A-2.

At the trial, the prosecution nmainly relied upon the
testinony of three alleged eye witnesses viz. Balbir Singh
PW5, Rur Singh PW6 and G an Kaur, PW7. It also
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appears fromthe record that though sone other w tnesses
were cited by the prosecution they were given up as being
unnecessary whi ch included CGurdeep Singh, Raghbir Singh
Jagbir Singh and sone ot hers.

The Trial Court on consideration of the evidence on
record canme to the conclusion that the prosecution case as
al l eged was not true and that the occurrence took place in al
probability in the manner alleged by the defence. It noticed
that all the three aforesaid eye witnesses had stated earlier
that both the appellants had clinbed the common wall and
fromthere the firing took place resulting in injuries to
Surinder Singh (deceased) and G an Kaur, PW7. This
versi on was given by PW5 in his FIR and the sane version
was repeated by PW 6 and 7 in their statenents recorded
under Section 161 Cr.  P.C . However, at the trial all the
three witnesses consistently gave a different version so as to
bring the prosecution case in accord with the findings of the
Medi cal OFfi cer who had opi ned, having regard to the nature
of injuri'es, that the injured nust have been at a higher |eve
than the person using the fire arm If really, the appellants
had clinbed the wall and A-2 fired at Surinder Singh,
trajectory of the pellets would have shown a downward
noverent and not an upward nmovenent as found by the
Medi cal Oficer. At the Trial all the three w tnesses
changed their version by stating that only A-1, Suba Singh
clinmbed on the wall with the help of a ladder, while his son
Shingara Singh, A-2 was still on the l'adder and had not
clinmbed the wall. He was standing on the |ladder in a
manner that only his face was visible fromthe courtyard of
Gurdeep Singh. He placed the barrel of the gun-on the wal
and without resting the butt of the gun-agai nst his shoul der
fired at Surinder Singh. |In this manner, it was sought to be
projected that Surinder Singh was at a higher |level than the
| evel of the weapon of Shingara Singh, A-2 when he fired
the gun. The Trial Court concluded that the tailored version
given by the witnesses for the first tinme in the w tness box
was only with a viewto bring the prosecution case’in accord
with the medi cal evidence on record and to negative the case
of the defence that it was Surinder Singh, who was standing
on the wall while the firing took place fromthe ground
| evel .

The Trial Court also found that Suba Singh, A1 had
six injuries on his person. On being arrested he was sent for
nmedi cal exam nation by the Investigating Oficer and was
exam ned by Dr. Chaudhary, DW1 who found the
following injuries on his person:-

"1. A bruise 4 x 2 cmon dorso
| ateral aspect of netacarpal of index
finger, with abrasion 1 cmx linear in the
space between right index finger and

thunb on dorsal aspect. Soft scalp of
[ight brown col our was present and

col our of brui se was browni sh.

Tender ness was present and x-ray was

advi sed.

2. A lacerated wound 2 cmx 2 cm

x skin and tissue deep on the back of the
left leg, on lateral side, 7 cm above the
sole of the left foot. Serious fluid exuded
fromthe wound. The granol ation tissue

was visible at places and edges of the

wound were irregular and inflamed, wth
swel i ng of adjacent parts.
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3. Swelling 2 x 1 cmon the top of
scalp, left to the mdline and 12 cm from
the base of nose.

4. Bruise 4 x 2 cmon |left scapul ar
regi on above its upper border, placed
hori zently of browni sh col our

5. Conpl ai nt of pain on the right
side of chest and infera axillary region
with tenderness.

6. Abrasion = cmx |inear on the
back of the right el bow™

It will benoticed fromthe above injuries that one of
the injuries was on the scal p and caused by a bl unt
substance. The possibility of these injuries being caused by
brick-bat's could not be ruled out. In cross- exam nation Dr.
Chaudhary -adm-tted that the possibility of all the injuries
except No.3 having been caused by friendly hands coul d not
be ruled out. The Trial Court, therefore, concluded that the
presence of injuries on Suba Singh, A-1 which had not been
expl ai ned by the prosecution supported the defence version
and rendered it probable. Though the injuries were found to
be sinple in nature and coul d have been self inflicted as
well, it was difficult to believe that so many injuries could
be self suffered by the accused.

The Trial Court found-that the other evidence on
record al so supported the defence version and rendered it
probabl e. The Investigating Oficer, PW10 admitted in his
cross-exani nati on that when he visited the place of
occurrence he had found that some of the bricks had been

renoved fromthe common wall. It was the case of the
def ence that Surinder Singh (deceased) had thrown bricks at
Suba Singh, A-1 fromtop of the wall. Though it was the

case of the prosecution that A-1 clinbed the wall and A-2
stood on the | adder and fired at the deceased, in the site plan
Exh. P-R whi ch was prepared by the Investigating Oficer

on July 2, 1991, the | adder has not been shown at all. A
second site plan was drawn to scale on July 4, 1991 by PW

4 which is Exh. P-E. In that plan the point where the cycle
of the deceased had been kept has not been shown.” PW10
expl ai ned by saying that in the site plan drawn by hi m Exh.
P-R the cycle was shown at 'J'. He, however, admitted that
the cycle was not taken into possession. The Trial Court
found that point J the last point shown in the narginal notes,
seens to have been interpolated |ater. These facts, therefore
do not support the case of the prosecution that Surinder

Si ngh had gone to take his bicycle when he was fired upon

by A-2 who had clinbed on top of the wall with the help of

a |l adder. The nedical evidence was only consistent with the
hypot hesi s, that having regard to the direction of the injury
on the head of Surinder Singh, he nust have been at a

hi gher | evel when fired upon by soneone who was at a

lower level. This was consistent with the case of the defence
that firing was resorted to fromthe ground | evel when
Surinder Singh (deceased) was throwi ng brick bats after
clinmbing the common wall. The Trial Court also found that

Rur Singh did not appear to be a reliable wtness because he
denied the fact that A-1 had deposed against himin a G vi
Suit. This statenent was proved to be false and the
deposition of A-1 was produced before the Court which
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proved the fact that A-1 had deposed against himin a G vi
suit and this also established that Rur Singh was not on
good ternms with A-1.

Havi ng regard all aspects of the matter the Trial Court
concl uded that the defence version appeared to be nore
probable. It was also consistent with the nmedical evidence
on record. The prosecution w tnesses had nade vita
i mprovenents in their deposition with a viewto nmake their
evi dence consistent with the nmedi cal evidence on record.

The prosecution failed to explain the injuries suffered by A-
1. The fact that sone bricks had been renoved fromtop of
the common wal |l supported the defence case that Surinder

Si ngh (deceased) had thrown bricks at A-1. The existence

of ladder and cycle was rendered doubtful because they were
not even shown in the site plans prepared by the
prosecution. Moreover, the appellants not only produced the
gun butalso the enpties which were found to have been

fired fromthe sane-gun. The Trial Court also considered

the question as to whether there was any notive on the part

of the appellants to conmit the offence. It found that the
appel l ants could have no notive to commt the offence

because the dispute if any was ami cably settled by the
Panchayat and respecting the decision of the Panchayat A-1
had pronptly paid Rs.45,000/- to Gurdeep Singh. Having

done so, there was no reason for themto conmt the

of fence. On the other hand, so far as @rdeep Singh and his
fam |y menbers are concerned, they may have reconciled to

the fact that they had to receive Rs.7,000/- |ess than the
anmount agreed to be paid, but Surinder Singh being a young
person was angry and aggri eved on account of the fact that
the Panchayat had reduced the price of the house to be sold
by his father-in-law. The notive if any could be entertained
only by Surinder Singh and not by the appellants. However,
as observed by the Trial Court notive was not of rmuch
significance in a case where the prosecution sought to prove
its case by direct evidence of eye witnesses. The Tria
Court, therefore, concluded that the occurrence took place in
the manner stated by the defence. I'n all probability Shingara
Singh, A-2 was not present when the occurrence took place.
However, it held that though A-1, Suba Singh had a right of
private defence, he certainly exceeded that —right in as much
as the facts and circunstances did not justify his using the
weapon in such a manner as to cause the death of Surinder

Si ngh (deceased). He, therefore, found himguilty of the

of fence puni shabl e under Section 304 Part | of |PC

In the appeals the H gh Court has reversed the
findings recorded by the Trial Court. The H gh Court held
that the Trial Court was not justified in holding that the
def ence version was nore probable since all the three
wi t nesses had i nmproved upon their statenents under Section
161 Cr.P.C. and nmade significant changes whil e deposing
before the Trial Court. The Hi gh Court considered the
deposition of these three witnesses nanely PW 5, 6 and 7
and canme to the conclusion that they had not stated that the
firing was resorted to fromthe ground |level. Their
deposition in Court proved that Shingara Singh, A-2 wile
on the | adder fired at Surinder Singh.

In our view, the H gh Court has conpletely m ssed
the significance of the finding recorded by the Trial Court.
The Trial Court found that in the FIR as also statenents
recorded under Section 161 Cr. P.C. the w tnesses had
clearly mentioned that both the appellants had clinmbed on
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top of the wall and fromthere Shingara Singh, A-2 fired at
Surinder Singh. |If this version were to be accepted, the
injury caused woul d not have been of the nature found by

the Medical O ficer who was clearly of the opinion, having
regard to the trajectory of injuries, that the person firing the
fire armwas at a lower level than the victim Therefore
with a viewto bring their case in consonance with the

medi cal evidence on record, all the three wtnesses nade
significant changes while deposing in Court and all of them
thereafter consistently stated that while A-1 had clinbed on
top of the wall A-2 stood on the |ladder in such a nmanner that
only his face was visible fromacross the wall and while
standing in that position, keeping the barrel of the gun on the
wal | and without resting the butt of the gun against his
shoul der, he fired at the deceased. There was no di spute
that their deposition in Court was consistent, but what was
observed by the trial court was that their version as to the
manner of ~occurrence as deposed to by themwas at variance
with what was stated in the first information report by PWS5,
and in the statements of PW 6 and 7 recorded under Section
161 C. P.C When confronted with their earlier statenents,
they could not give a satisfactory explanation, with the result
that their credibility was sufficiently inpeached. The
change of version by each one of them and to the same

ef fect, was deliberate and not nerely accidental or an
account of |apse of nenory. |t cannot be disputed that this
was a very significant change. It cannot al so be

di sputed that the change was deliberately made by all the

Wi t nesses, so that the prosecution case becane consi stent
with the nedical evidence on record. W, therefore, do not
find any error committed by the Trial Court in comng to
thi s concl usion.

The High Court then held that the upward- direction

of the wound could be on accountof deflection of the

nmetallic pieces of the bullet after striking the occipital bone.
In the first instance there is no(basis for this speculation. No
such question was put to the doctor PW1, Beena Garg, nor

is there any other evidence to support this finding.

Mor eover, this was not a case of bullet being fired at the
deceased. The doctor found pellet injuries caused to the
deceased. The pellets having penetrated the skull bone,

there was no possibility of its deflection because the brain
matter is soft and cannot cause deflection of pellets or bullet.
Be that as it may, it cannot be readily inferred, having regard
to the evidence of the prosecution itself, that the direction of
the injury was otherw se and not as found by PW1. The

finding that the pellet nust have got deflected is at best

specul ative

The Hi gh Court then found that the failuretof the
prosecution to explain the injuries on Suba Singh, A1 did
not affect the case of the prosecution. The reason assigned
by the High Court is that he was not medically exam ned on
the sanme day but was got exam ned by the police two days
later, on July 3, 1991. This reason does not inpress us
because the nedical evidence on record is consistent with
the injuries having been caused at about the time of
occurrence. The Hi gh Court then observed that according to
the doctor the injuries except one could be self suffered. It
therefore junped to the conclusion that all the injuries my
have been self suffered. 1t is possible for one to conjecture
that the injuries may have been self suffered, but that does
not provide a good reason for setting aside a finding of fact
recorded by the Trial Court which cane to the concl usion
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that A-1, Suba Singh resorted to firing when Surinder Singh
(deceased) threw brick bats at him The evidence of the

I nvestigating Oficer, PW10 al so di scl osed that some bricks
had been renoved formtop of the wall where the firing took
pl ace. Unfortunately, the Investigating Oficer does not
appear to have bothered to inspect the courtyard of the
accused and therefore it is not possible to conjecture as to
whet her sonme brick bats were lying in the court yard of the
accused, which nay have further supported the defence

case. The High court has observed that no such brick bats
were found on the spot, but in doing so the Hi gh Court has
not correctly appreciated the evidence of the Investigating
O ficer who does not appear to have at all inspected the
courtyard of the accused. The H gh Court, further, observed
that renoval of the bricks fromthe wall would have been
shown by the Investigating Oficer in the site plan and al so
by the drafts-man who prepared another site plan, but these
two wi tnesses have not shown the rempval of the bricks
fromthe wall ~in the site plans prepared by them No doubt
it is so, but what the H gh Court has failed to notice is the
factual statenent nmade by PW 10, the lnvestigating Oficer
who after consulting the case diary stated before the Court
that he had noted the fact that some of the bricks had been
renoved fromthe comon wal l

If such be the factual position, the failure to show that
in the site plans cannot prejudice the case of the defence.
The High Court then found that the appellants had a notive
to commt the offence and it held so for the reason that A-1,
Suba Si ngh had to make payment and part with- noney to
buy the house after he had backed out of the agreenent. In
our view, having regard to the fact that the price of the house
had been reduced by the Panchayat, Suba Singh, A-1 could
hardly entertain a grudge on this account. Mreover, he
readily paid Rs.45,000/- to Gurdeep Singh i mediately after
the settlement, before the occurrence took place on that day,
whi ch only shows that he was nore than happy to buy the
house at a reduced price. Therefore, in our view 'he had no
notive to conmt the offence and we entirely agree with the
finding of the trial court in this regard.

By its inpugned judgnent the Hi gh court reversed the

order of acquittal in so far as Shingara Singh, A2 is
concerned and convicted himof the offence under section

302 IPC. It further convicted accused No. 1l Suba Si ngh of

the of fence under section 302 read with section 34 I'PC

i nstead of section 304, Part | for which he was convicted by
the trial court. W are of the viewthat the H gh Court was
not justified in setting aside the order of acquittal of A-2
under section 302 IPC having regard to the facts of the case.
It is well settled that in an appeal against acquittal the High
Court is entitled to re-appreciate the entire evidence on
record but having done so if it finds that the view taken by
the trial court is a possible reasonable view of the evidence
on record, it will not substitute its opinion for that of the tria
court. Only in cases where the High Court finds that the
findings recorded by the trial court are wunreasonable or
perverse or that the court has committed a serious error of

law, or where the trial court had recorded its findings in

i gnorance of relevant material on record or by taking into
consi deration evidence which is not adm ssible, the Hi gh

Court may be justified in reversing the order of acquittal.

We do not find this case to be one where the H gh Court was
justified in reversing the findings recorded by the trial court.
At best, it may be contended that the view taken by the Hi gh
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Court is also a reasonable view of the evidence on record.
However, we cannot say that the view taken by the tria
court was not anot her reasonable view of the evidence on

record. It is well settled that where two views are
reasonably possible on the basis of the evidence on record,
the one that favours the accused nust be accepted. In any

event in a case of acquittal if the viewof the trial court is a
possi bl e reasonabl e view of the evidence on record,
interference by the Hi gh Court nay not be justified.

Apart fromthe reasons given by the trial court we

find that there are many other features which create a serious
doubt about the truthful ness of the prosecution case. The
case of the prosecution was that the prosecution w tnesses

and others were having their neals at about 6.30 p.m sitting
on cots in the court-yard of Gurdeep Singh. PW5, Balbir

Si ngh has stated that there were three such cots lying in the
courtyard of Gurdeep Si ngh when PW10 the |nvestigating

O ficer came there. But he further admts that the existence
of these cotsis not sown in the site plan prepared by himnor
was it shown in the site plan prepared by PW4.

The second aspect of the prosecution case is that the
cycle of Surinder Singh was resting against the comon
wal | and when he went to bring the cycle he was shot at by
Shi ngara Singh A-2; However, PW10, the Investigating
Oficer has admitted in his deposition that the cycle was not
shown in the site plan prepared by him ~He then stated that
it was shown in the site plan Ex. PR at J shown in the note.
The trial court |ooked at the site plan and cane to the
conclusion that the note in the site plan show ng the
presence of the bi-cycle was an interpolation. W also had a
|l ook at the site plan EX. PR and we are not in a position to
say that the trial court was not justified-in making that
observati on.

So far as the | adder is concerned, PW5, Bal bir Singh
stated that the |adder was in the sane position when the
I nvestigating Oficer cane to the place of occurrence but he
could not explain why it was not shown in the site plan
prepared by the police. Even PW10 the |nvestigating
officer had to admt that in the site plan the position of the
| adder was not shown. These features of the prosecution
case al so support the conclusion reached by the trial court
that the occurrence nust have taken place in a nmanner
di fferent than the one deposed to by the alleged eye
wi t nesses. The evidence on record with regard to the
exi stence of cots in the court-yard of Gurdeep Singh, the
exi stence of a bicycle, as also about the existence of a | adder
is rather unsatisfactory and creates a serious doubt as'to
whet her the prosecution witnesses are telling the truth. The
om ssion to show themin both the site plans cannot be
attributed to a nmere | apse on the part of the investigating
agency. |In fact so far as the site plans are concerned, the
case of the prosecution is that they were prepared in the
presence of PW5 and another w tness and on their pointing.
However, PWJ5 denied that the plans were prepared in his
presence. The other w tness was not exam ned.

We are, therefore, of the considered viewthat the
H gh Court was not justified in setting aside the order of
acquittal passed in favour Shingara Singh, A-2. On
appreci ation of the evidence on record it appears to us that
the occurrence in all probability may have taken place in
the manner all eged by the defence, and not in the nanner
al l eged by the prosecution. |If that be so we nust hold that
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Shi ngara Singh, A-2 was not even present when the
occurrence took place. He, therefore, is entitled to acquittal.

However, so far as the case of Suba Singh, A-1lis
concerned, we agree with the findings of the trial court that
he had exceeded the right of private defence. 1In the facts
and circunstances of the case there was no justification for
using his gun in such a manner as to cause the death of the
deceased. We, therefore, find himguilty of the offence
under section 304 Part | IPC but in the facts and
ci rcunst ances of the case sentence himto rigorous
i mprisonnent for five years and to pay a fine of
Rs. 10,000/ -, in default of payment of fine he shall undergo
i mprisonnent for further period of one year

Accordingly the appeals preferred by Shingara Singh
A-2 are allowed. The appeals preferred by Suba Singh, A-1,
are partly allowed and he is found guilty of the offence
puni shabl e under section 304 Part | |IPC instead of section
302 I PC and sentenced as indicated above.
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