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PETI TI ONER
SHRI  SHI VJI

Vs.

RESPONDENT:
SHRI RAGHUNATH (DEAD) BY L.RS. & ORS

DATE OF JUDGVENT: 20/ 02/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal by special |eave arises fromthe judgment
of the single judge of the H gh Court of MP., passed on
August 28, 1985 disnissing the second appeal

The appellant is a subsequent purchaser from Sm
Reshanbai, wife of Rampji Qujar. The admitted facts ar that
the deceased respondent and Reshanbai had purchased jointly,
an extent of 9 acres 2 decinals of land under sale deed
dat ed August 26, 1966. There was a contenporaneous agreenent
of Sale executed by Reshanbai in favour of the appell ant
agreeing to convey her share in the property under the sale
deed in terns of the agreenent to the respondent. Pursuant
tothe sale, it is not in dispute, there was’  an ora
arrangenent under which the parties cane to be in respective
possession of the land conprised in the sale deed. When
Reshanbai attenpted to sell the land to the -appellant,
notice was issued by the respondent on January 20, 1969
calling upon her to execute the sale deed in terns of the
agreenment of sale. In her reply dated January 24, 1969, she
deni ed having agreed to sell the land to himand refused to
execute the sale. reshanbai also denied her liability to
execute the sale deed. As a consequence, the respondent had
filed the suit for specific performance. the defence taken
inthe suit was that the agreenent of sale was a fraudul ent
docunent brought into existence to defeat sale deed. The
ot her defence taken was that the docunent was~ void by
operation of rule against perpetuity. Further contention
rai sed was that since the agreenent put an enbargo on her
right to alienate the property, it was void. Al the court
bel ow have negatived her right and decreed the suit. Thus
this appeal by special |eave.

The question is; whether the document. viz. agreement
to sell was executed by playing fraud on her? Finding of
fact recorded by all the courts is i the affirmative.
Therefore, it need not be considered by this Court. Further
the defence that the suit also puts perpetual restriction on
her right of alienation and is, therefore, void, also has no
force for the reason that once Reshambai was found to have
executed the agreenent for sale and the same was found to be
a valid deed, the covenant becane a contract between the
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parties. As a consequence, it is not a prohibition on her
right to alienate the property to anybody except the
respondent. On the other hand, it is a fetter on her right
to deal wth her share in the property and a liability
burdened with the land. Wen the respondent purchased the
property, being a subsequent purchaser, he purchased in w't
notice of the said agreenment for sale. So her could not get
any valid title unless it is proved that the agreenment was
unenforceable. So the agreenent is valid and binds the
appel | ant and Reshanbai .

The only other question is: whether it is violative of
rul e agai nst perpetuity. This controversy is no |longer res
integra. This Court in ‘Ranbaran v. Ram Mohit reported in
[(1967) 1 SCR 293] has considered the effect of Sections 14,
40 and 54 of the Transfer of Property Act and held thus:

"Reading s.© 14 along wth s.

54 of the Transfer of Property Act

its manifest that a mere contract

for sal e of immovable property does

not create any interest in. the

i movabl e property and it therefore

follows that the rule of perpetuity

cannot be applied to a covenant of

pre-enption even though there is no

lime limt wthin which the option

has to be exercised. It is true

that the second paragraph of S. 40

of the transfer of Property Act

make a substantial departure from

the English Ilaw, for an obligation

under a contract which creates no

interest in land but which concerns

land i s nade enforceabl e agai nstan

assi gnee of the land who takes from

the prom sor either gratutiously or

takes for value but with notice. A

contract of this nature does not

stand on the sane footing as a nere

personal contract, for it can_ be

enforced agai nst an assignee wth

notice. There is a superficial kind

of resenbl ance between the persona

obligation created by the contract

of sale described under s. 40 of

the Act which arise out of the

contract, and annexed to the owner

ship of inmovabl e property, but not

amounting to an interest therein or

easenent thereon and the equitable

interest of the person purchasing

under the English Law, in that both

these rights are liable to be

defeated by a purchaser for val ue

wi thout notice. But the analogy

cannot be «carried further and the

rul e agai nst perpetuity whi ch

applies to equitable estates in

English Law cannot be applied to a

covenant of pre-enpti on because

s.40 of the statute does not make

the covenant enforceable against

the assignee on the footing that it

creates a interest in the |and.

W are accordingly of the
opi nion that the covenant for pre-
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enption in this case does not

of f end t he rul e agai nst

perpetuities and cannot be

considered to be void in law "

In the light of the above |aw, when a contract has been
executed in which no interest in presaenti has been created,
the rule of perpetuity has no application. As a result, the
agreenent is i the nature of a pre-enptive right created in
favour of the co-owner. Therefore, it is enforceable as and
when an attenpt is nmade by the co-owner to alienate the | and
to third parties. Therefore, rule against perpetuity has no
application t the facts in this case.

The appeal is accordingly dismssed. But in the
ci rcunst ances without costs.




