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1990 AR 1973 1990 SCR (3) 435
1990 SCC' (4) 45 JT 1990 (3) 202
1990 SCALE  (2) 85

ACT:

Code of Civil Procedure, 1908: Section 100--Second
appeal -Finding of fact--H gh Court not to.interfere unless
question of law is involved and such question is fornulated
by it.

HEADNOTE:

S and R were brothers who carried on the business of gold
smthery, and a partition took place between themin 1918. R got
2 houses and land in Survey No. 71. Later on, one of the sons of
Rinstituted a suit claimng that Survey No. 71 was an ancestra
property and that sone of the suit properties were purchased by R
out of the incone, and subsequently the sale proceeds, of the
l and. The defendants, viz., the other children of R contended
that Survey No. 71 was purchased by S and Rwiththe income they
derived fromgold smithery and the suit properties except the two
houses which were admttedly the ancestral properties, were not
the joint famly properties in which the plaintiff could claim
hi s share.

The Trial Court decreed the suit in favour of the plain-
tiff. On appeal by the defendants, the First Appellate Court
reappreci ated the evidence, found infirnmities in the conclu-
sions arrived at by the Trial Court and dismssed the suit
except to the extent of plaintiff’s share in the two ances-
tral houses, on the basis of its finding that  the  other
properties were self-acquired properties of R

During the pendency of the suit R died. By virtue of his
will the self-acquired properties of R went to the defend-
ants and the plaintiff was left out.

The plaintiff preferred an appeal before the H gh Court
against the order of the First Appellate Court. The High
Court interfered with the said findings of facts and held
that since Survey No. 71 had cone to the share of R in
general partition, it was ancestral property. it further
observed that since the said property was yielding income
with the help of which the other properties could have been
pur chased and since
436
further the gold snithery business was an ancestral busi-
ness, the properties purchased with the help of such incone
should be held to be joint famly properties.
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Aggri eved, the defendants have filed this appeal. Al ow
i ng the appeal

HELD: 1. There was, no question of law involved in the
second appeal. Yet the High Court chose to interfere wth
the finding ignoring the mandatory provisions of Section 100
of the Gvil Procedure Code that unless it was satisfied
that the case invol ved substantial question of lawit could
not entertain it and that before it could entertain it, the
Court had to formul ate such question. [440F]

2.1 1t was not disputed at any tine that the property in
Survey No. 71 had all along stood in the nane of Supadu and,
therefore, the presunption drawn by the First Appellate
Court that this showed that in all probability the property
was purchased after the death of his father cannot be said
to be unreasonable. There is no evidence brought on record
by the plaintiff with regard to the quantum of incone from
Survey No.71. In fact, the uncontroverted evi dence on record
shows that Rancthandra had no inplenments and bullocks for
cultivating the land and the | and was always cultivated with
the help of the labourers who brought their own inplenents
and bull'ocks. This shows that the fanmily derived | ess than
normal income fromthe saidland. It was adnmitted by the
plaintiff that Rancthandra was a skilled goldsmith and was
wel | -known in the |locality as such, and was doing his busi-
ness as goldsnith and earning sufficient inconme. [440A-D

2.2 The High Court ignoring the fact' that it was not the
case of the plaintiff that gol dsmithery was an ancestra
busi ness and that it was not his case that the suit proper-
ties were purchased with the help of the income from the
said business held that it was-so. What is further, the
plaintiff’s case was that the suit properties were purchased
with the incone from Survey No. 71. Thus it is obvious that
the concl usi ons which were arrived at by the First Appellate
Court were reasonable and | egal besides being concl usions of
facts. [440D E]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 3704 of
1989.

From the Judgnent and Order dated 11.3.1987 of the
Bonbay Hi gh Court in Second Appeal No. 725 of 1980.
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UR Lalit, GA Shah, V.N Ganpule for the Appellants.

D.A. Dave, R Karanjawala, Ms. M Karanjawal a and Jatin-
der Sethi for the Respondents.

The Judgrment of the Court was delivered by

SAWANT. J. This is a case where the High Court in -second
appeal has interfered with a pure finding of fact recorded
by the First Appellate Court for no worthwhile reason, and
ignoring the mandatory provisions of Section 100 'of the
G vil Procedure Code.

2. The only question which was involved in the suit —was
whet her the suit properties in which the plaintiff clainmed
one-fifth share, were the ancestral joint famly properties
or whether they were the self acquired properties of his
father, Rancthandra. The relevant facts are: defendant No. 1,
Ranthandra had four sons including the plaintiff, and a
daughter. The three other sons and the daughter are defend-
ants Nos. 2 to 5. One of the sons, defendant No. 3 appears
to support the plaintiff. During the pendency of the suit,
Rancthandra died and his sons including the plaintiff have
been brought on record as his heirs and |egal representa-
tives. The suit properties consisted of lands being (i)
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Survey No. 21/1 admeasuring 14 acres 3 gunthas, (ii) Survey
No.. 20/2 adneasuring 2 acres 36 gunthas, (iii) Survey No.
20/1 adneasuring 3 acres 30 gunthas and two houses al
situated at N zanpur, Taluka Saaki, District Dhuiia. It was
the case of the plaintiff in his plaint that a joint famly
consi sting of his father Rancthandra and his brother, Supadu
owned several houses, and a | and conprised in Survey No. 71
adneasuring about 14 acres. In the partition between Ram
chandra and Supadu, two houses and Survey No. 71 cane to the
share of Ranthandra- The said two houses are included in the
suit properties and it is not disputed on behalf of the
respondent - def endants that they are ancestral properties and
the plaintiff has one-fifth share in the sanme. However, the
case of the plaintiff that Survey No. 71 was the ancestra
property was vehenmently disputed and that has been the
sheet - anchor of contention of both the parties while the
plaintiff clains that “rest of the suit properties were
purchased by Ranthandra out of the income and-subsequently
the sale proceeds, of the said land (since admttedly the
said | and was sold by Ranthandra in 1953), it is the case of
the defendants that the said land was in fact purchased
jointly by Ranchandra and his brother, Supadu out of their
own earnings, and inthe partition between Ranchandra and
Supadu that |and canme to the share of " Ranthandra. Hence,
according to the defendants, even

438

assum ng that the rest of the suit properties were purchased
with the help of the incone from Survey No. 71, they were
the self-acquired properties of Rancthandra.

3. In support of his case that Survey No. 71 was the
ancestral property, the plaintiff relied upon the fact that
the said survey no. had cone to the share. of Ranthandra in
a general partition between him and his brother, Supadu in
1918. As against this, the defendants contended that. Ram
chandra’s father Pandu died in 1904 and since the property
all along stood in the nane of Supadu it showed that it was
purchased after Pandu’'s death in 1904. They al so relied upon
the fact that Ranthandra was a skilled goldsnmith’ and was
wel | known for his artisanship and conmanded good busi ness.
H's brother was also a goldsmth and both of them had pur-
chased the said land with the earning in goldsmthery. It
was al so their case that Ranthandra’s father, Pandu had only
two houses and no other property nor did he carry on any
busi ness even of goldsmithery. Hence, there was no question
of purchasing Survey No. 71 out of the dincome from the
ancestral property by Rancthandra and Supadu and the purchase
was with the help of the income which they had earned from
the business which they were carrying on by their own skill
It was al so shown by the defendants that when Survey No. 71
was sold in 1953, no objection whatsoever was taken to the
sal e nor perm ssion of any of the sons including that of the
plaintiff was deened necessary for the same. They further
contended that they had hardly any inconme from Survey No. 71
and the properties which were purchased prior to 1953 could
not have been purchased with the help of any such incone
assumng that it was an ancestral l|land. According to them
therefore, the suit properties were purchased only from the
income fromthe business of goldsnithery. The three of the
properties were purchased prior to 1953 while the rest were
purchased long after 1953, i.e. in 1961, 1965 and 1967.
Hence, their purchase had no relation to the sale of Survey
No. 71 in 1953, again assuming that it was an ancestra
property. It is for these reasons, according to them that
the suit properties except the two houses which were admt-
tedly the ancestral properties were not the joint famly
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properties in which the plaintiff could claimhis share.

4. The relevant issues were franed including the issue
as to whether defendants proved that the suit properties
were self-acquired and plaintiff had no share in it. The
Trial Court answered the said issue in favour of the plain-
tiff and decreed the suit against the defendants. Against
the sai d decision, the defendants appeal ed and the First
439
Appel |l ate Court after reappreciating the evidence and point-
ing out the infirmties in the conclusions arrived at by the
Trial Court, dismssed the suit except to the extent of the
plaintiff’s share in the two ancestral houses. It may be
nentioned here that although Ranthandra, defendant No. 1
di ed during the pendency of the suit, he had willed out his
properties in favour of the defendants and, therefore, the
plaintiff had no share inthe self-acquired properties of
Ranthandra whi ch coul d have been granted to hi m ot herw se

5. ~The First Appellate Court held that the follow ng
circunst ances ~ showed that the suit properties except the
ancestral' houses were the self-acquired properties of Ram
chandra. ~The first circunstance was that Survey No. 71 was
purchased in the nane of Supadu which showed that in al
probability the property was purchased after the death of
Ranthandra’s father, Pandu. Secondly, since there was no
record to show that Pandu had any |ands or was carrying on
any business, Survey No. 71 nust have  been purchased by
Rancthandra and Supadu with the help of their earnings. It
was not disputed and'in fact it was adnmitted that Ranthandra
was a skilled goldsmith and was carrying on business of
goldsmthery along with his brother, Supadu and was earning
sufficient income with the help of which he could  purchase
the properties. Survey No. 71 further was ~sold in 1953
wi thout obtaining the consent of the other nmenbers of the
famly. Had it been the joint famly property the vendee
woul d have insisted upon such consent.

6. The H gh Court interfered with these findings on
grounds which were not even nade out by the plaintiff either
in the plaint or in his evidence and which were contrary to
the admi ssions of the plaintiff hinmself. The H gh Court held
that since the property had come to the share of Ranthandra
in general partition, it must be held that it was an ances-
tral property. The Hi gh Court further held that Survey - No.
71 was yielding sufficient income with the help of which the
ot her properties would have been purchased and further the
gol dsmt hery busi ness was an ancestral business and, there-
fore, the properties purchased with the hel p of such income
shoul d al so be held to be joint famly properties:

It may be stated here that the | earned counsel appearing
for the appellant-defendants wanted to produce  before us
docunents to show that in fact Survey No. 71 was purchased
in the year 1907 by Ranthandra and his brother Supadu after
the death of their father, Pandu in 1904, and that 'in the
Revenue records the property al ways
440
stood in the nanme of Supadu. W did not permt himto pro-
duce the said docunments since no explanation what soever was
avail able as to why the docunments were not produced before
the courts bel ow However, it was not disputed at any time
that the property had all along stood in the nane of Supadu
and, therefore, the presunption drawn by the First Appellate
Court that this showed that in all probability the property
was purchased after the death of Pandu cannot be said to be
unr easonabl e. Secondly, there is no evidence brought on
record by the plaintiff with regard to the quantum of income
from Survey No; 71. In fact, the uncontroverted evidence on
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record shows that Ranthandra who had entered the w tness box
had no i npl ements and bullocks for cultivating the land and
the land was always cultivated with the help of the |I|abour-
ers who brought their own inplenents and bullocks. This
shows that the famly derived | ess than normal income from
the said land. Secondly, it was admtted by the plaintiff
that Ranthandra was a skilled goldsmth and was well-known
in the locality as such, and was doing his business as
goldsnmith and earning sufficient income. It was not his case
further that the goldsmithery was the ancestral business.
However, the High Court ignoring the fact that it was not
the case of the plaintiff that goldsmthery was an ancestra
busi ness and that it was not his case that the suit proper-
ties were purchased with the help of the incone from the
said business held that it was so. What is further, the
plaintiff’s case was that the suit properties were purchased
with the incone from Survey No.-71. Thus it is obvious that
the conclusions” which were arrived at by the first Appel-
late Court were reasonable and | egal besides being conclu-
sions of facts. There was, therefore, no question of |aw
i nvol ved —in the second appeal. Yet the H gh Court chose to
interfere with the finding ignoring the mandatory provisions
of Section 100 of the Cvil Procedure Code that wunless it
was satisfied that the case involved a substantial question
of law it could not entertain it and that before it could
entertain it, the Court had to fornul ate such question

7. W are, therefore, nore than satisfied that the High
CQurt has erred inlawin interfering with the decree passed
by the First Appellate Court. W, therefore, allow the
appeal , set aside the decision of the H gh Court and restore
the decree passed by the First Appellate Court.  Since the
parties belong to one fam |y we pass no-orderas to costs.
G N Appeal al -
| owed.
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