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ACT:

Andhr a Pradesh Engi neeri ng Service Rul es 1966
--Rul e-4-Recruitnment to various posts in the cadre of Deputy
Executive Engineers in‘different services-Preference to Post
Graduates-Validity of recruitnment.

HEADNOTE

The Andhra Pradesh Public Service Conm ssion (in short PSC)
Invited applications for vacancies in the cadre of Deputy
Executive Engineers in different services, to be filled by
direct recruitnment. Pursuant to the said advertisenent both
graduates and post graduates applied, for, the posts and
were subjected to a witten test and those who qualifying
marks, were called for oral test/interview

The PSC on an Interpretation of Rule 4 of the A P. Engineers
Service Rules and follow ng the decision of the H gh' Court
of AP in Wit petition No. 2568 of 1982 decided by
Wagner, J. on March 14, 1986 treated the Post G aduates as a
cl ass and gave them preferential treatnent by selecting the
post-graduates first who secured nore than the qualifying
marks in the open category and since sufficient number of
post - graduates were avail able, no graduate was selected. In
the case of reserved categories also post-graduates to the
extent they were avail able were selected and in the case of
non-avail ability of post-graduates, graduates were selected
for appointnent to the posts in question

The wvalidity of the recruitment and the procedure followed
by the A P.P.S.C. were chall enged before the Andhra  Pradesh
Admi ni strative Tribunal. The Tribunal upon hearing the
application, took a view contrary to the one taken by the
| earned single Judge of the Hi gh Court in WP. No. 2568  of
1982 and quashed the select |ist.

In appeal to this court,

HELD: 1.01. Rule 4 prescribes the qualification for
appoi ntnent to certain posts including the post of Deputy
Executive Engineer by direct recruitnment, promotion or
transfer. Note fornms part of the said rule.
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Before the insertion of the second part to Note | by GOV
No.1 180 of 1983, the instructions contained in the Meno of
13th Cctober, 1978 provided guidance in the nmatter of grant
of preference to post-graduates for entry by promtion to
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the post of Deputy Executive Engineer. The subject clause
of the menp undoubtedly refers to preference to be granted
to post-graduates in the matter of pronmpotion and the use of
the expression ’'seniority’ in paragraph 2 thereof is
undoubtedly indicative of the fact that its application was
l[imted to Ilaying down guidelines for application of the
preference clause found in Note 1 to the rule in the nmatter
of pronotion. [446F- H|

1.02. "There can be no question of arranging post-
graduates according to seniority where they are seeking
appointnent by direct recruitment In that case the list

woul d have to be prepared on the basis of nerit and not
seniority. Therefore, the use of the expression ’'pronotion
in the subject clause and the expression ’'seniority’ in
paragraph 2 of the neno is indicative of the fact that the
i nstructions concerned appointment by pronoti on. In
paragraph 2 it is-said that candidates wth post-graduate
qualification wll be arranged in the order of their
seniority and they shall be considered first and only after
such a list is considered, the case of ordinary graduates
shal | be considered and selection nade on nerit and ability.
Par agraph 3 then says that the expression 'preference shal
be given’ used in Note 1l neans that other things being
equal , hol ders of post-graduate qualifications will be given
preference and after that the clains of less qualified
candi dat es woul d be considered for appointnent. The use of
the word after in both the paragraphsis significant and is
i ndicative of the manner in which the preference clause is
to be worked out. [447C E

1.03.1t is indeed true that under paragraph 2 of the menmo it
was directed that "the list of eligible candidates wth
post -graduation qualification shall be first considered.....
and only after such a list is considered ; others wll be
consi dered, albeit on the basis of nmerit and ability. The
| anguage of this paragraph leaves no manner of doubt @ that
the turn of ordinary graduates for consideration came only

after the list of eligible post-graduates was settled. The
order in which the cases of post-graduates and  ordinary
gr aduat es will be considered is made clear in this

par agr aph. But paragraph 3 of the Menp says that the
expression ’'preference shall be given' occurringin Note 1
would nmean that, other things e.g. passing of prescribed

tests, maintaining nerit, suitability, fitness, etc.,  being
equal ,
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preference shall be given to holders of post-graduate
qual i fications. The latter part of this paragraph adds

"after giving the said preference’, the claim of |ess
qualified candidates would be considered. This would /that
after a conparative study is undertaken those post-graduates
who are found entitled to preference would be first pronoted
and thereafter cases of less qualified candidates would be
consi dered. [447H, 448A-C]

1.04. In the present case also the zone of considerati on was
narrowed by elimnating candidates who did not succeed In
the qualifying test and out of those who succeeded in the
qual i fying test and secured the mininmum marks after
interview were considered and thereafter In the process of
sel ection the preference rule was applied by first choosing
the postgraduates and thereafter the graduates. We have
al ready pointed out above that classification on the basis
of higher educational qualification with a view to achieving
i mprovenment in administrative performance is not abhorrent
to Articles 14/16 of the Constitution. W are, therefore,
of the opinion that the viewtaken by the Ilearned Single
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Judge of the High Court on a true interpretation of the
relevant rule in the context of the historical background
was a plausible view and should commend acceptance as it
woul d advance the cause of efficiency in a highly technical
service. [453D E]

M. Usman & O's. v. State of Andhra Pradesh, [1971] Supp.
SCR 549; Roshan Lal Tandon v. Union of India [1969] 1 SCR
185; State of J & Kv. Trilok Nath Koosa, [1974] 1 SCC 19;
M. Sujat Ali v. Union of India, [1975] 3 SCC 76; Roop
Chand v. DDA, [1989] Supp. 1 SCC 116; V Markandeya v. State
of A P., [1989] 3 SCC 191; Sanatan GGauda v. Berhampur
University, [1990] 3 SCC 231 ; GK Ajjappa v. State of
Mysore & Ors., (1969) (1) Labour & Industrial Cases 364 and
Gujarat State Sal es Tax Non-Gazetted Enpl oyees Association
v. The State of Gujarat and another, (1977) 1 SLR 452,
relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON : Civil Appeal No. 1710 of 1990
etc. etc.

From the Judgnent and Order dated 31.12.1987 of t he
Hyderabad H gh Court in R P. No. 1551/1986.

K. Madhaya Reddy and Guntur Prabhakar for the appellants
in CA No. 1710/90.
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H N. Salve, S.K Ganbhir and Vivek Ganbhir for the appellants
in CA Nos. 1011-1024/92.

M K Ramarmurthi, MA - Krishnamoorthy, M. ~C. Ramanurthy,
T.V.S.N. Chari and J. M Khanna for the respondents in C A
Nos. 10111024/ 92.

M K Ramarmurthy Ms. C. Ramanurthy, MA. Krishnanoorthy and
M A. Chi nnaswany for the petitioner in WP. No. 96/92.

H N. Salve, S. K Ganbhir, Vivek Ganbhir and T.V.S.N. Chari
for the respondents in WP. No. 96/92.

H S. Gururaja Rao and Y.P. Rao for the appellant in/C A No.
720/ 88.

A Subba Rao, A D.N. Rao, TVSN Chari and K. Ram Kumar for
the respondents in C A No. 720/ 88.

T.V.S.N. Chari for the appellant in C.A No. 72Vv88.

HS. Qruraja Rao, A Subba Rao and Y.P. Rao for the
respondents in C A No. 721/ 88.

S. Padmanabhan Ms. Anjani N. Shridhar and K Ram Kunmar for
the appellants in C.A No. 1260/ 90.

T.V.S.N. Chari for the respondents.

The Judgrment of the Court was delivered by

AHVADI , J. By an Advertisenent No. 6/88 dated 1st Decenber,
1988 the Andhra Pradesh Public Service, Conmmssion / (for
short 'PSC) invited applications for 60 vacancies in the
cadre of Deputy Executive Engineers in different <services:
(a) R&B Engineering Service, (b) PPH & M Engineering
Service, (c) Engineering Service and (d) Panchayat Raj
Engi neering Service in the common scale of Rs. 1980-3500 to
be filled by direct recruitnent. These vacanci es were shown
in the advertisenment at Code G 1 under the head Central
Recrui t ment. The educational and other qualifications for
the posts in question were set out to be Bachelor of
Engi neering degree (H ghways, Cvil or Mechanical) of a
recopied University for (a) and (d) services, a degree in
Cvil or Mechanical En-
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gineering of a recognised University for (b) service and a
degree in Bachel or of Engineering. Civil or Mechanical of a
recogni sed University for (c) service. Insofar as (b)
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category is concerned, it was nentioned that preference
shall be given to persons possessing five years experience
in Irrigation or Execution of Water Supply and Drainage
Schene. In respect of posts in (a) & (c) categories, it was
further mentioned that post-graduate qualification of an
Indian or Foreign University shall be treated as ’an

additional qualification and preference shall be given to
such candidates. Para 7 of the advertisenent stated that

the selection wll be made on the basis of witten
examnation to be followed by oral test/interview for the
post in Code GI. The scheme of exam nation was detailed in

Annexur e 6 of the advertisenment. Pursuant to the said
adverti senent both graduates and post-graduates applied for
the posts in question and were subjected to a witten test
and those who secured the qualifying marks were called for
oral test/interviews. Sone candidates who did not secure
t he qualifying marks ~and were not called f or ora
test/interviews filed OA Nos. 1736 to 1739 of 1990
contendi ng that they ought to have been called and the tota
nunber of marks secured both-at the witten exam nation and
oral test should have beentaken into consideration for the
purpose of determ ning the successful candidates to be
enpanel | ed for appointment to the posts in question

The PSC on an interpretation of the relevant rule as placed
by the High Court of ‘Andhra Pradesh in Wit Petition No.
2568 of 1982 deci ded by Waghray, J. on March 14, 1986 first
sel ected post - graduat e engi neers for t he avai |l abl e
vacanci es under open conpetition and since sufficient nunber
of post-graduates were avail able, no graduate was selected
for the posts in question. Inthe category of reserved
seats for backward cl asses, schedul ed castes and. ‘schedul ed
tribes, post-graduates to the extent they were ‘avail able
were selected and in the case of non-availability of . post-
graduates, graduates were selected for appointnment ' to the

posts in question. It would at this stage be relevant to
reproduce the rule in question
"Rule 4 : Qualifications No person shall be

eligible for appointnent to the category and
by the nmethod nmentioned in colums (1) and (2)
of the follow ng table unless he possesses the
qualifications prescribed in the corresponding
entry in colum (3) thereof

440

Cat egory Met hod of Qualifications

Dy. Executive Direct(i)

Engi neer Recr ui t nent

(i)Must not have conpleted 28 years of age on first date of
the July of the year in which the recruitnent is  made

provi ded that those possessing post graduate qualifications
shall be allowed age concession to the extent of 2 years :
(ii) Must possess the B.E. Degree(Civil or Mechl.) of a
University in India, established or incorporated by/or under
a Central Act, Provincial Act, or a State Act, ‘or an
institution recopied by the Central University Grants
conmi ssion or an equivalent qualification
Note 1 Post-Graduate qualification of an
Indian or of Foreign University shall be
treated as an additional qualification and
preference shall be given to such candidates
inthe matter of direct recruitnent, pronotion
and recruitnent by transfer to the post of
Deputy Executive Engi neers.
The extent to which a post-graduate has to be
given preference in the matter of pronotion to
the post of Deputy Executive Engineer is
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i ndi cat ed bel ow.
9th wvacancy in 9 vacancies intended for
appoi nt nent of Assistant Executive Engineers
and Conpressed Diploma Holders (DCES) as
Deputy Executive Engi neers shall however, be
ear mar ked for post - gr aduat e Assi st ant
Executi ve Engi neers.

(A simlar rule Rule 5 is to be found for the post of

Deputy Executive Engineers in Roads & Buil dings Engineering

Servi ce Rul es, 1987).

Subsequently, the State CGovernment by a Menmo dated 13th

Cctober, 1978 issued instructions to the Chief Engineer in

the matter of pronotion
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to the category of Assistant Engineers (Deputy Executive

Engi neers) fromthe category of Junior Engineers (Assistant

Executive Engineers). The said nmenp reads as under
" The, attention of the Chi ef Engi neer
(CGeneral) isinvited to the reference cited
and he is inforned that under note (1) of Rule
4 of APES Rules, it is laid down that
post-graduate qualification of an Indian or
Foreign University shall be treated as an
addi ti'onal —qualification and preference shal
be given to each candidate in the nmatter of
direct recruitnment, pronotion and recruitnent
by transfer to the post of Asstt. Engineer.
2. The above rule is not conditional or
[imted. Hence, for any particular year, the
list of eligible candidates wi th post-graduate
qualification shall be first considered in the
order of their seniority and only after such a
list is considered the cases of ‘ordinary
graduates shall be considered and selection
has to be nade on the basis of nerit and

ability.

3. The expression ’'preference. shall be
given’ occurring in.the said rule would nean
t hat, other things such as passi ng of
prescri bed tests, mai nt ai ni ng nerit,
suitability, fitness etc., bei-ng equal

preference shall be given, at every selection
or preparation of panel for appointnent as
Asstt. Engineers to the holders of post-
graduate qualifications, and after giving the
said preference the clainms of less qualified
candi dat es who are al so eligible f or
appoi nt nent woul d be consi der ed. Such
preference is not conditional or limted.”
Ohn an interpretation of the relevant rule read with the
above menorandum the PSC foll ow ng the decision of the Hi gh
Court in Wit Petition No' 2568 of 1982 (supra) treated the
post-graduates as a class and gave them preferentia
treatnment by sel ecting those post-graduates who secured nore
than the qualifying marks in the open category and since
they were available in sufficient nunber, graduates were
kept out of selection. 1In the case of reserved categories
al so post-graduates to the extent they were available and
had secured the qualifying marks for enpnel ment were
442
selected and only where sufficient nunber of such post-
graduates were not available graduates were selected in
accordance with nmerit and placed below themin the list.
This procedure was followed by the PSC in view of the
guidelines laid down in the judgnent of the High Court in
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the aforesaid wit petition. 1In that case, the |[earned
Single Judge in the H gh Court held as under
"So far as the interpretation of Rule 4 and
its inplementation contained in the note to
Rule 4. 1 amclearly of the opinion that the
post-graduate wll have to be preferred as a
class. This is also supported by the neno of
the CGovernnment and the decision of the Suprene
Court and the High Court. So long as the rule
of preference stands. I do not see any
justification for watering down of the said
Rule in the way in which the Commission has
done by reducing it only to the cases where
there is equival ence of narks between a post-
graduate and graduate. The very object of the
preferential ~treatnent is defeated by this
procedure.”
Wit Appeal No. 475 of 1987 was di sm ssed on August 25, 1987
on the ground that the Single Judge's order was inplenented.
The Stat'e CGovernnent’s S.L.P. No. 13035 of 1987 was also
di sm ssed on Novenber 26, 1990.
The Suprene Court’s decision relied on by the | earned Single
Judge is the case of Ml. Usman & Os. v. State of Andhra
Pradesh, [1971] Supp. SCR 549. Follow ng the above dictum
of the learned Single Judge of the High  Court when the
sel ections were made pursuant to the Advertisenent No. 6/88,
the PSC followed the procedure indicated by the Hi gh Court
and prepared the Select List. This was once again put into
issue by the graduates who were left out of ~ selection in
sever al applications filed in the Andhr a Pradesh
Adm ni strative Tribunal -at Hyderabad. A two-nenber Bench of
the Tribunal heard this group of applications and by its
judgrment and order dated Septenber 19, 1991 quashed the
Select List prepared by the PSC on the following line of
reasoning :
According to wus that rule only neant that
other things beingiequal and the perfornmance
of a candi dat e possessing hi gher qualification
and the candi date possessing mn-
443
imum qualification is —equal, a candi date
possessing higher qualification may claim
pref erence but not in case wher e t he
performance of a candi date possessing n nimum
qualification is better than the candi date who
possessed the higher qualification. If the
interpretation given by the learned Single
Judge of the H gh Court is to be followed by
the Public Service Conm ssion,  the very
pur pose of conducting witten and oral test to
assess the relative nmerit and suitability of
the candidates for the purpose of preparing
the Select List would be defeated. In . this
view of the matter, we differ wth the
conclusions reached by the Ilearned Single
Judge of the H gh Court in WP. No. 1568/82
Therefore, the Select List prepared by the
first respondent treating the post-graduates
as separate class, irrespective of the marks
secured by the post-graduates and graduates in
witten and oral tests, is contrary to the
rules and ultra vires Articles 14 and 16 of
the Constitution of India."
It will appear fromthe above facts that the PSC had earlier
interpreted and applied the relevant rule as opined by the
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Tribunal but the same was struck down by the High Court in
Wit Petition No. 2568 of 1982 hol ding that such a procedure
woul d defeat the very object of preferential treatnent. The
| earned Single Judge directed that the post-graduates shoul d
be treated as a preferred class and so long as post-
graduat es who had secured the m ni mum qualifying marks were
available, they were to given preference to graduates
notwithstanding the fact that the latter may have secured
hi gher percentage of marks in the witten as well as ora

test/interview Only when qualified post-graduates are not
avai |l abl e coul d the names of the graduates be entered in the
Select List on the basis of their inter-se nerit. Si nce
this decision of the |earned Single Judge of the Hi gh Court
was holding the field at the relevant point of tinme when
sel ections were made pursuant to the Advertisenent No. 6/88,
the PSC followed the procedure outlined by the |[earned
Single Judge and  notwithstanding the fact that certain
gr aduates had secured hi gher percentage of nmarks than post-
graduates, the latter were selected in preference to the
fornmer ~and only in the reserved category where sufficient
nunber of post-graduates were not avail abl e graduates were
enpanel l ed on the basis of their inter-se nerit and placed
bel ow t he post-graduates. Once again the
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PSC got entangled/in litigation and, as pointed out above,
the tribunal by the inpugned judgnent took a view contrary
to the one taken by the |earned Single Judge of the High
Court and upset the Select List. Sofar as the applicants
of OA Nos. 1736 to 1739 of = 1990 were concerned the
tribunal upheld the decision of the PSC not to call themfor
oral test/interview since they had not secur ed the
qualifying marks in the witten test. Their contention that
notwi t hstanding their having failed to secure the qualifying
marks in the witten test, they should have been called for
oral test/interviews and thereafter the total marks secured
both in the witten test and the oral test should have been
conpared with the total marks secured by others, /did not
find favour wth the tribunal. The tribunal, therefore,

di smissed their applications with no order as - to /costs.

They too have approached this Court in appeal

It is clear fromthe above that two views are canvassed on
the true interpretation of the relevant rule. The view
urged by the post-graduates is that in inplenenting the rule
of preference in the matter of direct recruitnent ~the PSC
shoul d first exhaust candidates havi ng post - graduat e
qualifications if they have secured the mninmum qualifying
marks and if they are not available in sufficient nunber,

then and then only, graduates should be selected on nerits
from anong those who have secure the mninum. qualifying
marks and above. Learned counsel for the postgraduates
submitted that if the rule is not so inplenented “the very

purpose of granting preference to post-graduates wll be
lost as it will virtually boil down to a ridiculously |ow
figure and the object of cadre-strengthening will not  be
achi eved. This view found favour with the Ilearned Single

Judge of the High Court in Wit Petition No. 2568 of 1982 as
nmentioned earlier. The rival view canvassed by the |earned
counsel for the non-preference candidates is that the
preference rule can conme into play only where two candi dates
have secured equal marks in which case the candidate
possessing post-gaduate qualification will be preferred if
the ot her candi date does not possess that qualification but
not otherwise, that is, not if a graduate has secured higher
nunber of marks than the post-graduate. In other words
everything being equal between two candidates, the scale
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will tilt in favour of a post-graduate if the other
candidate is nerely a graduate. This view has found favour
with the tribunal which is inpugned before us. For us the
guestion is which of the two views is correct. W my at
this stage notice one further contention urged on behalf of
the appellants and that is that it was not legally correct
for the Tribunal to have upset the | aw al ready

445

settled by the H gh Court which the PSC had applied in
finalising the selection since it was a decision rendered
much before (i) the Central Administrative Tribunals Act,
1985, cane into force and (ii) the Tribunal was constituted
t her eunder. Alternatively it was urged that even if two
views were reasonably possible on the construction of the
relevant rule, the Tribunal should not have upset the
selection made on the construction earlier placed by the
H gh Court.

Bef ore we come to grips with the question regarding the true
nmeaning and inport-of the rule, it nay be advantageous to
anal yse the rule on its plain | anguage. The opening fine of
the rule says that no person shall be eligible for
appoi ntnent to the post in question unless he possesses the
qualification prescribed therefor. For the post of Deputy
Executi ve Engi neers for direct recruitnent the first
requirenent is that he nmust not have conpleted 28 years of
age as on 1st July of the concerned year of recruitnent but
in the case of post-graduates a concession to the extent of
t wo years is allowed. I nsof ar as the educati ona

qualification is concerned he nmust possess a B.E. degree
(Gvil or Mechanical) of an -Indian University or an
institution recognised by the Central UGC or an  equival ent
qual i fication. So the mininmum educational qualification
prescribed for the post of Deputy Executive Engineer for
direct recruitnent is graduation. Thus far there is no
difficulty. W now nove on to Note 1. As is evident this
note is in tw parts. The first  part says that post-
graduate qualification shall be'treated as an additiona

qgualification and preference 'shall be given to such
candi dat es. This part applies to all the three nodes of
recruitment. The second part indicates the extent to which
a post-graduate is to be given preference in the matter of
promotion to the post of Deputy Executive Engineer. It
earmarks the 9th vacancy in 9 vacancies for a post-graduate
Assi stant Executive Engi neer (redesignated Juni or Engi neer).
It may be borne in nmind that this second part was added by
GOMs No. 180 dated 29th April, 1983 in exercise of powers
conferred by the proviso to Article 309 of the Constitution

It will be seen fromthe above that while the first part of
the note requires post-graduate qualification to be treated
as an additional qualification and candidates possessing
such qual i fication have to be gi ven a preference
irrespective of the node of entry, the second part qualifies
or explains the sanme insofar as it considers pronotion. The
second part therefore, applies to entry by pronmotion -and
does not apply to entry by direct recruitnment or transfer.
This seenms to be the purport of Note 1 on its plain reading.
446

W may nowturn to the instructions issued through Meno
dated 13th Cctober, 1978 which is in three paragraphs. The
first paragraph nerely states the purport of Note 1. The
second paragraph states that the list of eligible candi dates
with post-graduate qualification shall be first considered
in the order of their seniority and only after it is
considered, the cases of ordinary graduates shall be
consi dered. The selection has of course, to be made on the
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basis of merit and ability. Then cones the third paragraph
which seeks to explain the phrase 'preference shall be

given to nean that other things (such as passing of
prescribed test, maintaining merit, suitability, fitness,
etc.) being equal preference shall be given to holders of

post - gr aduat e qual i ficati ons, and after gi vi ng such
preference the claimof less qualified candidates would be
considered. it nmay at this be nmentioned that the subject

clause of the Menp dated 13th OCctober, 1978 has sone
rel evance and may be reproduced
"Sub:- Public Services A.P. Engineering
Service Pronotion to the category of Asstt.
Engi neers from Jr. Engi neers cat egory-
preference to Post Graduates-Reg."
From the use of the expression 'pronotion’ in the subject
clause and ,seniority’ in paragraph 2 of the meno it was
argued that the -said instructions applied to cases of
promotion only ~and -had no application when it came to
filling up of the posts by direct recruitnment. W will
i medi ately deal with the said subnission
The Andhra Pradesh Engi neering Service Rules, 1966 (’'the
Rul es’ hereafter) cane to be enacted in exercise of powers
conferred by the proviso to Article 309 of the Constitution
Rul e 4 thereof prescribes the qualification for appointnent
to certain posts/including the post of Deputy Executive
Engi neer by direct recruitnent, pronotion or transfer. Note
| forns part of the said rule. Before the insertion of the
second part to note 1 by GOMs No. 180 ‘of 1983, the
instructions contained in the Menp of 13th COctober, 1978
provi ded guidance in the matter of grant of = preference to
post-graduate for entry by pronotion to the post of Deputy
Executive Engi neer. The subject clause of the Meno
undoubtedly refers to preference to be granted to post-
graduates in the matter of pronotion and the wuse 'of the
expression 'seniority’ in paragraph 2 thereof is undoubtedly
indicative of the fact that its application was linmted to
laying down guidelines for application of the preference
clause found in Note 1 to the
447
rule in the matter of pronotion. Paragraph 2 thereof while
stating that rule 4 is not conditional or linmted proceeds
to add that for any particular year, the list of eligible

candi dat es with post-graduate qualification shall be
considered in the order of their "seniority’ and only after
such list is considered the cases of ordinary graduates
shal | be considered and selection will be made on the basis

of merit and ability. The question of seniority anmong post-
graduates can arise only in regard to candi dates who are in
service and who are to be considered for pronotion to the
next higher post. There can be no question, of arranging
post - graduates according to seniority where they are seeking
appoi ntnent by direct recruitnent. |In that case the list
would have to be prepared on the basis of nerit and not
seniority. Therefore, the use of the expression ’'pronotion

in the subject clause and the expression ’'seniority’ —in
paragraph 2 of the neno is indicative of the fact that the
i nstructions concerned appointnment by pronoti on. In
paragraph 2 it is said that candidates wth post-graduate
qualification wll be arranged in the order of their
seniority and they shall be considered first and only after
such a list is considered, the case of ordinary graduates
shal | be considered and selection made on nerit and ability.
Paragraph 3 then says that the expression 'preference shal

be given' wused in Note | neans that other things being
equal , hol ders of post-graduate qualifications will be given
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preference and after that the clains of less qualified can-
di dates woul d be considered for appointnment. The use of the
word after in both the paragraphs is significant and is
i ndicative of the manner in which the preference clause is
to be worked out. After the anendnment of Note 1 by the
i ntroduction of the second part earmarking the slot of 9th
vacancy for post-graduates, the node of inplenmenting the
preference in the nmatter of appointnment by pronoti on
underwent a change rendering the neno of 13th Cctober, 1978
oti ose. But it can still be availed of as an aid to
construction of Note 1 insofar as it concerns grant of
preference in the matter of direct recruitment. Except for
this limted use to which the Menb can be put, we are agreed
that it related to grant of preference at the pronotion
stage only and has since becone otiose.

It was enphasi sed on behalf of the post-graduates that the
use of the expression after in paragraphs 2 and 3 makes it
cl ear beyond any manner of doubt that the intention of the
authorities was totreat post-graduates as a class and to
consider them first and only thereafter could ordinary
graduates-aspire to seek entry into the higher post. It is
indeed true that under paragraph 2 of the nenp it was
directed that the fist of eligible
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candi dates w th post-graduation qualification. shall be
first considered......... and only after such a list is
considered the <cases of ordinary candidates shall be
consi dered; albeit on the basis of nmerit and ability. The

| anguage of this paragraph | eaves no manner of  doubt that
the turn of ordinary graduates for consideration came only
after the ha of oh post-graduates was settled. ~The order in
which the cases of post-graduates and ordinary graduates

will be considered is nade clear in'this  paragraph. But
paragraph 3 of the Menp says that the expression 'preference
shall be given' occurring in Note 1 would nean that other

things e.g. passing of prescribed tests, maintaining nmerit,
suitability, fitness, etc., being equal, preference shall be
given to holders of post-graduates qualifications. The
latter part of this paragraph adds 'after giving the said
preference’, the clainms of |less qualified candidates would
be consi der ed. This would nean that after a conparative
study is undertaken those postgraduates who are found
entitled to preference would be first pr onot ed and
thereafter cases of less qualified candidates would  be
consi der ed. The conbi ned readi ng of paragraphs 2 and 3
gives the inpression that cases of post-graduates found
entitled to pronotion had to be first considered  and only
after their absorption would it be perm ssible to consider
the clainse of ordinary graduates i.e. |ess qualified
candi dat es. This nethod of grant of preference in the
matter of pronotion was changed by GOVs No. 180 of 1983
pr obabl y because it was causing avoidable hardshi ps.
Simlar changes were introduced in the rules concerning
ot her engi neering services also. By this anendment instead
of granting preference to post-graduates in the matter  of
pronoti on wunder the aforesaid Menpb, the 9th vacancy in 9
vacanci es was earnarked for a post-graduate. W fail to see
how such a provision granting preference to post-graduates
on the basis of their higher educational qualification be
said to conflict. with the equality clause when the post-
graduates constitute a separate class. Mre of it later.

The interpretation on Note 1 has to be placed in background
of the said historical fact. It is at the same tine
necessary to renenber that so far as the PSC is concerned it
placed the interpretation now placed by the Tribunal wunder
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the inpugned order till it was di sapproved by the |[earned
Singl e Judge of the High Court in Wit Petition No. 2568/82.
In doing so the H gh Court placed reliance on the decision
of this Court in Ml. Usnman’s case (supra). That was a case
in which both UDCs and LDCs were placed in one class for the
purpose of recruitnent as G ade Il Sub- Regiwam The rule
was, therefore challenged as violative of Article
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14 on the ground that unequals were treated as equal s. The
second question was whether the recruitnents were made in
accordance with the relevant rule. The H gh Court answered
the latter contention in the affirmative but struck down the
rule on the first ground. I n appeal this Court reversed the
Hi gh Court’s decision holding that there was no viol ation of
Article 14 in clubbing UDCs and LDCs for the purpose of
recruitment to Gade I'T Sub-Registrars. Now the rule that

prescribed the qualification for the said post also provided
that preference shall be given to persons who, in addition
to the prescribed qualification, possess a degree in |aw of
Uni versity in the state or an equival ent qualification. In
that case these persons who were entitled to preference were
consi der ed separately and recruited first and only
thereafter others were recruited, as in the present case.
This Court found thi's nethod for recruitnent by transfer to
"the npst reasonable one’. Those observations support the
contention put-forward by the post-graduates and were relied
upon by the |learned Single Judge in the ~Hgh Court in
support of the view taken by him _The Tribunal has referred
to this decision ‘but has not  expressed itself on the
applicability or otherwise of the said view.

The matter may be | ooked at from anot her vi ewpoint. The
word preference’ as understood in ordinary parlance neans

to preferring or choosing as nore desirable, favouring or
conferring a prior right. Wat then is the purpose and
obj ect sought to be achieved by the insertion of the
preference clause in the rule? There is no doubt that
preference was sought to be granted under Note 1 to post-
graduates in the larger, interest of the administration

How would the interest. of the administration be served by
granting preference to post-graduates? It is obvious that
it was thought that on account of ~their higher nental
equi pnment the quality of performance that the State wll
receive fromhighly qualified engineers would be better and
of a high order. 1In other words the State considered it
necessary to strengthen the engineering service by
recruiting postgraduates to the extent available so that the
State may benefi t from their hi gher educati ona

qualifications and better performance. If this was the
objective surely it would not be realised unless post-
graduates are treated as a class and given preference on
bl ock over the graduates. Since sufficient nunber “of ' post-
graduates may not be available fromthe feeder channel's and
even if available cannot be pronoted out of turn without
causing heart burns, it was thought desirable to resort to
such large scale recruitnment directly fromthe open narket.
The underlying i dea of the Menp dated

450

13th Cctober, 1978 was the same but certain difficulties
were felt in resorting to enforcement of the preference
clause at the pronotion stage and that is why the second
part canme to be inserted in Note |I but no such difficulty
would be experienced in strengthening the cadre through
direct recruitnment. But then it was said what was the need
for the PSC to hold the witten test by inviting
applications from graduates and subjecting them to test?
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That was for the reason that there was no guarantee that
sufficient nunber of post-graduates would qualify for
sel ection and appointment. But if the preference rule were
to be inplenented as held by the Tribunal it would apply
only where the post-graduate and graduate candi dates have
secur ed the sanme nunber of rmarks. If the rule SO
i mpl enent ed is carried to its logical end it woul d
ultimately resolve a tie only at the |last rung of the | adder
because ties at higher |evels would be resolved by a post-
graduate being followed by a graduate in the select list.
The question of elimnation would really arise at the |ast
pl acenent in the list and hence the real purpose of the
preference rule woul d not be served. That is why this Court
in M. Usnman’s case (supra) approved of this nmethod of
recruitnment as nost reasonable. There is nothing arbitrary
or unreasonable in the enmployer preferring a candidate wth

hi gher qualification for service. It is well settled by a
cat enation of decisions that classification on the basis of
hi gher educat i onal qual i fication to achi eve hi gher
adm ni strative ef ficiency is perm ssi bl e under our

constitutional scheme. See Roshan Lal Tandon v. Union of
India, [1968] 1 SCR 185; State of J & K v. Trilok Nath
Koosa, [1974] 1 SCC 19; M. Sujat Ali v. Union of India,
[1975] 3 SCC 76; Roop Chand v. DDA, [1989] Supp. 1 SCC 116;
V. Markandaya v. State of A P., [1989] 3 SCC 191 and Sanat an
Gauda v. Berhanmpur / University, [1990] 3 SCC 23. W,
therefore, do not agree that treating post-graduates as a
class and giving them preference in this nmanner is violative
of Articles 14/16 of the Constitution. W also do not see
any vice in the relevant rule and in Note 1as anended in
1983.

Before we part we nmay refer to two decisions'to which our
attention was invited. The first ~is a D vision Bench
deci sion of the Mysore H gh Court in the case G K Ajjappa v.
State of Mysore & Ors., [1969] 1 Labour & Industrial cases
364. That was a case in which the PSC had issued a
notification for selecting four ‘persons for the /post of
Superintendent of Fisheries and the petitioner had applied
for the post in response thereto. After the interviews were

t aken, respondent s Nos. 3 to 6 were sel ected for
appoi nt nent . Respondents Nos. 3, 4 and 5 belonged to the
backwar d
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cl asses whereas respondent No. 6 belonged to the Schedul ed
Cast es. Respondent No. 5 though belonging to the backward
cl asses was selected on the basis of merit.  The petitioner
contended that he possessed higher qualification  and was,
therefore, entitled to preference under the relevant rule
providing for 'preference being given to persons . possessing
hi gher qualification’. The contention was that so far as he
was concerned, there was no question of interview ng himand
in any case since he possessed higher qualifications he
ought to have been preferred in the matter of selection and
appointnent to the post in question. Now the nmethod  of
recruitnment set out in Sub-rule (3) of Rule 4 of the Msore
Public Service Conm ssion (Functions) Rules, 1957 was as
under
"Consider all applications received and when
necessary interview such candidates as fulfill
the prescri bed conditions and whom it
consi ders nost suitable for appointnent.”
The High Court, therefore, cane to the conclusion that the
preference rule could not exclude an interview expressly
aut horised by Rule 4(3) extracted above. |f the appointnent
had to be nmade by selection, and the ’'npbst suitable’
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candi date had to be chooses for appoi ntnment, someone had to
nake the selection and the PSC was designated for the sane
and was charged with the duty to nmake the selection of the
nost suitable candidate or candidates and, therefore, a
person with higher qualifications could not el bow out a nore
suitable person with |ower qualifications for appointnent.
While conceding that higher academc qualification is
general |y a dependabl e i ndex of superior nerit, which endows
inits turn suitability in many spheres, the H gh Court held
that the selection had to be nade strictly in terns of Rule
4(3) and, therefore, the quest had to be for the npst
sui tabl e candi date and the superior qualification could turn
the scale only if suitability was found in equal neasure.
It was for this reason that the H gh Court concluded that
the determining criteria is not the higher qualification but
suitability in the opinion of the PSC, the quest being for
the nmost suitable. ~ H gher qualification by itself would not
earn a selection unless it stood reinforced and suppl enent ed
by suitability in other respects. It is, therefore, obvious
that the 'decision turned on the | anguage of Rule 4(3) of the
Functi on Rul es:

The second decision to which our attention was invited is a
Judgnent
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of a learned Single Judge of the Gujarat H gh Court in
Gujarat State Sal es Tax Non- Gazeued Enpl oyees’ Associ ation
V. The State 'of Gujarat and another, (1977) 1 SLR 452.
In that case 120 posts of Sales Tax |Inspectors were required
to be filled in by direct selection. An advertisement was
issued in the Newspaper and as many as 15,000 candi dates
applied in response thereto. ~This necessitated screening of
the candidates at the old. It was found that nore than 1000
applicants were holding first class degrees in different
faculties of recognised Universities; 580 of themwere first
cl ass Commerce graduates. 101 first class Arts graduates and
about 500 first class Science graduates. Having regard to
the nunber of vacancies the field of choice was restricted
to first class graduates only and it was decided not to cal
for interview a second class or third class graduate
i ncl udi ng graduat es having comrerce degree with Accountancy

as a subject. It was this decision which was put in issue
before the I|earned Single Judge by candidates who were
el i m nated at the threshold from consideration. The

rel evant rule provided that the appointnment to the Post ~ of
Sales Tax Inspectors shall be made either- (a) by direct

sel ection or (b) by promotion. Insofar as direct selection
was concerned, the educational qualification required was
stated to be a degree of a recognised University. The

provi so | aid down as under
"Provi ded that preference shall be given'to a
candi date who possesses the degree “of ' B.Com
wi th Accountancy or Chartered Accountants,
or possesses a qualification recognised to be
equi val ent to such exam nation by the Govt. of
Guj arat .’
In the context of this preference rule it was
observed in para 7 of the Judgnent as under
"To hold that the rule of preference was
enacted to give to Comrerce graduates wth
Accountancy or to candidates having other
prescri bed qualifications an absol ute
preference over the graduates of ot her
faculties would be to denude the substantive
provi sion of nuch of its force and effect and
to covert the rule of preference into a rule
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of reservation thereby obliterating altogether
the right of other candidates possessi ng
degree of recognised Universities in various
other faculties to be considered for the
post."
453
It is true that notwithstanding the preference rule it s
al ways open to the recruiting agency to prescribe a m ninmm
eligibility qualification with a viewto denarcating and
narroning down the field of choice with the ultimte

obj ective of permitting candi dat es with hi gher
gualifications to enter the zone of consideration. It was,
t her ef ore, hel d that screening a candidate out of
consideration at the threshold of the process of selection
is neither illegal nor unconstitutional if a legitimte

field demarcating the choice by reference to sone rationale
formula is carved out. Thus the challenge based on Articles
14/ 16 of the Constitution was repelled. W are in agreenent
with the ratio of this decision and that is enough to
negative the claimof candidates who had preferred OQA. Nos.
1736 to 1739 of 1990 who were not called for interview on
their failing to secure the mininmumqualifying marks in the
witten test.

In the present case also the zone of  consideration was
narrowed by elimnating candidates who did not succeed in
the qualifying test and out of those who succeeded in the
qual i fying test ' and secured the ~mininmm marks after
interview were considered and thereafter in the process of
selection the preference rule was applied by first choosing
the postgraduates and thereafter the graduates. We have
already pointed out above that classification on the basis
of higher educational qualification with a view to achieving
i mprovenment in administrative performance is not abhorrent
to Articles 14/16 of the Constitution. W are, therefore,
of the opinion that the view taken by the Ilearned Single
Judge of the High Court on a true interpretation  of the
relevant rule in the context of the historical background
was a plausible view and shoul d commend acceptance as it
woul d advance the cause of efficiency in a highly technica
servi ce. We, therefore, think that even if two views were
possi bl e, the Tribunal ought not to have unsettled the | egal
position settled earlier by the H gh Court with which -even
this Court refused to interfere in SLP. For the foregoing
reasons we do not approve of the view subsequently taken by
the Tri bunal

Since we have on interpretation of the relevant rule in the
context of the background provided by the Mno of 13th
Cct ober, 1978 approved the | earned Single Judge s view, we
do not consider it necessary to exam ne the contention /that
since the judgnent of the learned Single Judge was prior to
the enactment of the Central Adnministrative Tribunals Act
and the constitution of the Tribunal, the latter should have
felt bound by the High Court’s view W express no opinion
on the said point.
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in the result Cvil Appeals Nos. 720 and 721 of 1988, 1260
and 1710 of 1990 and 1011 to 1024 of 1992 are allowed and
the inpugned orders of the Tribunal are set aside. Wit
Petition No. 96 of 1992 is dism ssed. Any action taken in
pursuance of interim orders of this court during the

pendency of the aforesaid cases will be regularised in the
light of our judgnent but if it entails refund of paynents
already made, the same shall not be effected and shall be
wai ved. Heaving regard to the facts and circunstances of

the case. W make no order as to costs throughout in al
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the matters.

B.V.B.D CA Nos. 720 & 721/88, 1260 & 1710/90 and 1011-
1024/ 92 al | owed.
WP No. 96/92 di sm ssed.
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