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ACT:

Fundanental Rights, Infringement of-Contract for supply of
goods to Government-Wiether ~a contract of enpl oynment -
Cancel lation of contract -and grant to anot her - Whet her

di scrimnatory-Constitution of  India, Arts. 14,
19(1)(g), 31.

HEADNOTE

For the supply of mlk to the Governnent Hospital  at
Cannanore for the year 1948-49, the petitioner and the third
respondent, the Co-operative MKk Suppl i es Soci ety,
Cannanore, had submtted tenders, and the Superint endent who
scrutinised them accepted that of the -~ petitioner and
comuni cated to the Director of Public Health the reasons
for the decision. Subsequently, the contract to t he
petitioner was cancelled after giving the requisite notice
in terms of . 20 O the tender, and he was informed /that
it was the policy of the Governnent that in the matter of
supply to Governnment nedical institutions in “Cannanore
District, the Co-operative MIk Supplies Union was to be
gi ven contracts on the basis of prices fixed by the Revenue
Depart ment . The petitioner contended, in a petition filed
under Art. 32 O the Constitution, that there had been
discrimnation against himvis-a-vis the third respondent,
that he was deni ed equal opportunity of enpl oynent under the
State, and that the fundanental rights under Arts. 14,
16(1), 19(1) (g) and 31 had been infringed.

Hel d, that none of the fundamental rights were involved in
the present case.

A contract which is held from Governnment stands on no
different footing froma contract held froma private party
and when one person is chosen rather than another the
aggrieved party cannot claimthe protection of Art. 14.

16(1),
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A contract for the supply of goods is not a contract of
enpl oyment and the petitioner who was supplying mlk to the
State hospital was in no sense a servant and no question of
enpl oyment qua servant arose. Article 16 (1) was therefore
not attracted to the case.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 103 of 1958.

Petition wunder Art. 32 of the Constitution for enforcenent
of fundamental rights.

M T. Pai keday and Ganpat Rai, for the petitioner

Sardar Bahadur, for respondent No. 1.

M R Krishna Pillai, for respondent No. 3.
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1958. Decenber 11. The Judgment of the Court was delivered
by

Hl DAYATULLAH, ~J.-This is a petition under Art. 32 of the
Constitution by one C. K Achuthan, who clains to have held
a contract for-the supply of mlk and other articles of diet
for the year 1958-1959 but whose contract for supply of mlk
is said to have been cancelled by the District Medica
Oficer (second respondent herein). The contract for the.
supply of mlk has now been given to the third respondent,
the Co-operative MIk Supplies Society, Cannanore.

From the petition, it appears that  the petitioner held
contracts for the supply of nilk to the Governnent Hospita
at Cannanore (Kerala State) ever  since 1946, and that
previous to this, his brother in the same business held
simlar contracts from 1936.

In 1957, a " uniform procedure for fixing up contracts was
adopted, and by a notification, conditions for acceptance of
tender were laid down. The petitioner as well as the  third
respondent submitted their respective tenders, which were to
be opened by the Superintendent of the Hospital in the
presence of interested parties. (W need not refer/ to al
the conditions wunder which tenders were to be ‘accepted,
except those which have a bearing upon this matter. It was
stated in the conditions that no tender marked at " ~current
market rates " would be accepted, and further that in the
supply of mlk, preference would be given to approved  Co-
operative M|k Supply Unions and Societies, if their ~tender
was Wwithin a margin of 5 per cent. over the narket rate  or
the |lowest tendered rate, whichever was less. All persons
maki ng tender for the contract had to produce a certificate
of solvency and tax clearance certificates, and to make a
deposit with the tender

On  January 20, 1958, the tenders which were submtted were
scrutinised and the tender of the petitioner for the supply
of mlk was accepted and that of the third respondent
rej ected. It appears that the Superintendent (respondent
No. 2) communicated to the Director of Public Health, her
reasons for accepting the tender of the petitioner and not
accepting that
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of the third respondent. Certain correspondence then ensued
between the Director of Health Services and the second
respondent, as a result of which the petitioner was inforned
that the contract for the supply of mlk given to him was
cancel | ed. He was inforned that it was the policy of
CGovernment that in the matter of supply to Governnent
nmedi cal institutions in Cannanore District the Co-operative
M1k Supplies Union was to be given contracts on the basis
of prices fixed by the Revenue Department. It appears that
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sonme nore correspondence between the Director of Health
Services and the second respondent ensued, and it was
poi nted out to the second respondent that action should have
been taken under C. 20 of the conditions of the tender and
the contract only cancelled after giving a month’s notice to
the petitioner. |In furtherance of these instructions, the
second respondent issued a notice in terns of C. 20 of the
tender, and cancelled the contract after the notice period.
The present petition has been filed to question the severa
orders referred to above. It nay be pointed out that
previous to this, the petitioner had applied under Art. 226
of the Constitution to the Hi gh Court of Kerala, but his
petition (O P. No. 201 of 1958) was rejected by Ranman
Nayar, J., on June 6, 1958. A Letters Patent Appeal was
al so di sm ssed by Koshi, C. J., and Vaidialingam J. (A S
No. 354 of 1958 decided on July 7, 1958). The H gh Court
held that the present matter was no nore than a breach, if
any, of the contract by the State Governnent, and that the
appropriate renmedy was to file a civil suit and not to
proceed under Art. 226.

It appears that -no special |eave to appeal was sought from
this Court against the above orders, and the natter has been
brought for adjudication, not by way of appeal but directly
under Art. 32 of the Constitution as an infringenent of the
fundanental right of the petitioner. The contention of the
petitioner in this behalf is that he is entitled to an equa
treatnent in the eye of law, and that there has been
di scrimnation against himvis-a-vis, the third respondent.
He clainms protection under Arts. 14, 16(1), 19(1)(g) and
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31 of the Constitution. In our opinion, none of these
Articles can be nade applicable to the facts of the  present
case.

No doubt, the petitioner claims to “have succeeded in
obtaining the contract fromthe Government, and the 'third
respondent failed to do so. But even if he held the
contract, the petitioner did not ‘acquire an absolute right
to be continued in that contract, because power was reserved
by the Governnent under C. 20 to terninate the contract
after giving a nonth’s notice. Wether the exercise of that
power in the present case was regular or legal, is not a
matter on which we are called upon to pronounce, because
adj udi cation of such dispute can appropriately take  place
only before the ordinary GCvil Courts, where evidence can be
gone into and exam ned at | ength.

The gist of the present matter is the breach, if any, of the
contract said to have been given to the petitioner which has
been cancell ed either for good or for bad reasons. There is
no discrimnation, because it is perfectly open to the
Covernment, even as it is to a private party, to choose a
person to their liking, to fulfill contracts which they w sh
to be perfornmed. Wen one person is chosen rather than
anot her, the aggrieved party cannot claimthe protection of
Art. 14, Dbecause the choice of the person to fulfill a
particul ar contract nust be left to the Gover nrrent .
Simlarly, a contract which is held from Governnent stands
on no different footing froma contract held froma private
party. The breach of the contract, if any, nmay entitle the
person aggrieved to sue for damages or in appropriate cases,
even specific performance, but he cannot conplain that there
has been a deprivation of the right to practise any
profession or to carry on any occupation, trade or business,
such as is contenplated by Art. 19(1)(g). Nor has it been
shown how Art. 31 of the Constitution nay be invoked to
prevent cancellation of a contract in exercise of powers




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

conferred by one of the ternms of the contract itself.
The main contention of the petitioner before us was thus
under Art. 16(1) of the Constitution, and he claimed equa
opportunity of enpl oyment under the
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State. To begin with, a contract for the supply of goods is
not a contract of enploynent in the sense in which that word
has been used in the Article.The petitioner wag not to be
enployed as a servant to fetch milk on behalf of the
institution, but was a contractor for supplying the articles
on paynent of price. He claimed to have been given a
contract for supply of mlk, and did not claim to be an
enpl oyee of the State. Article 16(1) of the Constitution-,
both in its terms and in the collocation of the words,
indicates that it is-confined to " enploynent " by the
State, and has reference to enploynent in service rather
than as contractors. O course, there may be cases in which
the contract may include wthin itself an element of
service. /In the present case, however, such a consideration
does not ‘arise, and it is therefore not necessary for us to
exam ne whet her those cases are covered by the said Article.
But it is clear that every person whose offer to perform a
contract of supply i's refused or whose contract for such
supply is breached cannot be said to have been denied equa
opportunity of enploynment, and it is to this matter that
this case is confined.
Looking to the facts of the case, it is manifest that the
petitioner was supplying, or in other words, selling mlk
and other articles of diet tothe State for' the use of
hospitals and simlar institutions. He wasin no sense a
servant, and no question of enploynment qua servant arose.
In these circunstances, it is plain that Art. 16(1) of the
Constitution is not attracted to the facts.
In our opinion, the petition -under Art. 32 of t he
Constitution is wholly msconceived. ~ No fundanental right
is involved. At best, it is aright to take the matter to
the Cvil Court, if so advised, (and to claim danages for
breach of contract, if any.
The petition accordingly fails, and is disnissed wth costs.
Petition di sm ssed.
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