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ACT:

I ndi an Penal Code (Act 45 of 1860), s. 499 Expln. 2 and Code
of Crimnal Procedure (Act 5 of 1898) s. 198-Defamation of
collection of persons-Wen nenber of the body can conplain
as aggrieved person.

HEADNOTE:

The Dravida Kazhagam sponsored and organi sed a conference.
But the conference was a separate body with its own
organi sation and office where correspondence relating to it
was received and dealt with, ‘and it had its own Secretaries.
The conference passeda nunmber of resolutions. The draft

of one of the resolutions was put in shape by the respondent
Wio was a nenber of the Dravida Kazhagam It was however
noved by the president of the conference and passed by the
conference. The appellants were either editors or publishers
of newspapers in which a news item was published about the

conf er ence. The news item however did not —nmention either
the Dravi da Kazhagam or the respondent or any sponsor-of the
resolution eithter by nane or otherw se. The respondent

wote letter to the appellants, signing  and- describing
hinself' as Chairman of the Reception Conmittee of the
conference, containing that the news item had distorted the
resolution and asked themto publish a correction and
clarification. A few days later, a | awers notice was sent
to the appellants in which the respondent conplained that
the news item was defamatory and had tarnished the'imge of
the conference and demanded an apol ogy. Thereafter, the
respondent filed a conplaint under Ss. 500 and 501, I..P.C.
against the appellants as they did not tender any apol ogy.
on the basis of the conplaint and the evidence he recorded,
the Magistrate issued process. The appellants noved the
Hi gh Court wunder s. 561 A, Cr-. P.C., for quashing the
pr oceedi ngs. They contended that the respondent was not
aggrieved part\, within the neaning of s. 198, Cr.P.

C., that he had filed the complaint in his capacity as
Chairman of the Reception Commttee of the conference and
not in his individual capacity, that in the absence of any
reference to himin the news itemhe had no cause for a
conpl ai nt, and that the conference, 'being an undefined and
an anor phous body, the respondent, is a nenber or part of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 12

such body, could not |odge the conplaint. The H gh Court,
however, held that the respondent was a nenber of the
Dravida Kazhagam which was an identifiable group, and was
therefore a person aggrieved within the neaning of s. 198,
Cr.P.C

Allowing the appeal to this Court and quashing ;the
proceedi ngs taken by the Magistrate,

HELD: (1) Under s. 198, Cr.P.C., no Magistrate can take
cogni zance of an offence falling inter alia wunder Chap.
XXI, I.P.C., that is, ss. 499 to 502, except on a
conpl aint rmade by some persons aggrieved by such offence.
The section is mandatory, so 'that, if a Magistrate were to
take cogni zance of the offence of defamamtion on a conplaint
filed by one who is not an aggrieved person the trial and
conviction of the accused would be void and illegal. [48A-C]
(2)Section 499, |.P.C., defines defamation and |ays down

t hat whoever by words, either spoken or intended to be read
or by signs etc., nakes

or publishes any inputation concerning any person intending
to harm or knowi ng or having reason to believe that the
imputation will harmthe reputation of such person is said
to defane that person. Explanation 2 to the section |I|ays
down that it may ampunt to defamation to make an inputation
concerning a conpany or an association or collection of

per sons. But such a collection of persons nust be an
identifiable body, so, that, it is possible to say wth
defini teness that. ‘a group of _particular persons ,is

di stingui shed fromthe rest, of the comunity, was defaned.
Therefore, in a case where Explanation 2 is resorted to the
identify of the conpany or the association or the collection
of persons nmust be established so as to be relatable to the
defamatory words or inputations. If a well defined class is
def aned, every particular nmenber’ of that class can file a
conplaint even if the defamatory inmputati on does not nention
hi m by nanme. [48C-G 50C, GH

(3) The test whether the nenbers of a class deaned are or
not would not be apt in a crimnal prosecution where,
technically speaking, it is not by the persons injured but
by the state that crininal proceedings are carried on and a
conplaint can. lie in a case of |libel against a  class of
per sons provided always that such in class is not
indetermnate or 'indefinite but, a definite one. There is
no difference in principle between this rule of the Comon
Law of England and the rule laid down in Explanation 2to s.
499 |1.P.C. 150A-C

Sahib Singh Mehra v. U P., [1965] 2 S.C R 823, followed.
Tek Chand v. R K. Karanjea, [1969] Cr. L.J. 536, approved.
Knupffer v. London Express Newspaper Ltd., [1944] A C. /116.
Ul ah Ansari v. Emperor, A l.R 1935 All. 743, referred to.
(4)But in the present case, the conference was “a body
di stinct from the Dravida Kazhagam party. That the
conference was organi sed by the party would not rmean  that
both were the sane or that the nmenbers of the party -any
those of the conference or those who, attended it were the
sane. In fact, the principal function of the reception
commttee would be to enroll nenbers of the conference and
collect funds to defray its expenses. The evidence of the
respondent also indicated that the conference was attended
not only by nenbers of the Dravida Kazhagam party but al so
by outsiders. it is therefore wong to identify one with the
other or to say that a defamation of the conference as a
class or collection of persons was defamati on of the Dravida
Kazhagam party. The news item conpl ained of clearly stated
that the resolution was by the conference and not by the
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Dravida Kazhagam The respondent in his letters nmade no
grievance that the Drivida Kazhagam suffered injury in
reputation or otherwise by '"the alleged distortion.H s case
throughout was that the publication had tarnished the
i mge.not of the Dravida Kazhagam but of the conference.
[51C G 52A-B]

(6) Therefore, the High Court mssed the realissue. Wether
the Dravida Kazhagam was an identifiable group or not was
beside the point, for, what had to be decided was whether
the conference was a determinate and identifiable body so
that defamatory words used in relation to the resolution
woul d be defamation of the individuals who conmposed it.and
the respondent, as one of such individuals could nmaintain
tile complaint. f.@2C F]

(7) The conference clearly was not an identifiable or
definitive body so that all those who attended it could be
said to be its constituents, who. if the conference was
def amed, would, in their turn, be said to be defaned.

42

It is inpossible to have any definite idea as to its
conposition, the nunber of persons who attended, the ideas
and i deol ogi es to which they subscribed, and whether all of
them positively agreed to the resolution in question. The
evidence was that the  person presiding read out the
resol uti on and because no one got up to oppose it was taken
as approved by all.[52F-H]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal Nos. 18,
53 and 54 of 1972.

Appeal s by special |eave fromthe judgnent and order. dated
Novenber 2, 1971 of the Madras High Court in Crimnal '« Msc.
Petition Nos. 2093, 2089, 2091 of 1971

M Srinivasa Gopal an, T. S. Rangarajan and Saroja  Gopal a-
Krishnan, for the appellants (in C. A No. 18/72).

Frank Anthony and W C. Chopra, for the respondent in Cr

A No. 18/ 72.

M C. Chagla, A. R Ranmnathan and Saroja Gopal akrishnan
for the appellants (in C. As. Nos. 53 and 54/72).

S. Dor ai swanmi  and A. Subhashini, for the respondent ~ (in
Cr. As. Nos. 53 & 54/72).

The Judgrment of the court was delivered by

SHELAT, J.-These appeals, founded on special |eave, are
directed agai nst the judgnent of the |earned Single Judge of
the High Court of Madras dism ssing the applications filed
by the appellants for quashing charges under ss. 500 and 501
of the Penal Code framed by the Presidency Mgistrate,
Madras. The common question raised in all these appeals is
whet her the respondent (the original conplainant) - was an
aggrieved person conpetent to file the said conplaints
within the neaning of S. 198 of the Code of Crimna
Procedure read wth s. 499, Explanation (2) of the Penal
Code.

The conpl ai nt cane to be filed in t he fol |l owi ng
ci rcunst ances

The Dravida Kazhagam a party having a platformfor socia
reforns, has, according to counsel for the respondent, a
menbership of about 4000 persons in Madras city and
el sewhere. The ains and objects of the party are to bring
about social refornms and in particular to eradicate certain
custons and practices, which, according to its pronoters,
are sheer superstitions. The party sponsored and organised
a conference, which held its sessions on January 23 and 24,
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1971. The conference passed a nunber of resolutions, the
one relevant for these appeals was, as translated in Eng-
lish, by the H gh Court, as follows :
"It should not be made an offence for a
person’s wife to desire another man."
43
The object of this resolution, according to the respondent,
was to, achieve total emanci pation of wonen and to establish
absolute equality in social |ife between nen and wonen.
The appellants are and were at the material time the
editors, and publishers of three daily newspapers, the
Di nmani, the Hi ndu and the Indian Express, all printed and
published in Madras. |In the issues of January 25 and 26,
1971 there appeared in the H ndu, as also in the other two
papers, a news itemunder the caption "Denonstration agai nst

the Obscene Tableau" in- which anong other things was
publ i shed the follow ng -
I ml5

"The Conf er ence passed a resolution requesting the
Covernment ~to take suitable steps to see that coveting
another man’s wife is made an offence under the Indian Pena
Code. "

The news itememanated froma report froma correspondent,
dated January 24, 1971. < The news itemreported that about
300 persons had staged a black flag denpnstration against
the procession taken out in connection with the said
conference in which tableau alleged to be obscene and
depicting certain H ndu deities and mythol ogi cal figures
formed part. The processionists shouted anti-God sl ogans,
which were replied to by the denonstrators w th counter

sl ogans. The news itemfurther reported that E. V. Rama-
swam Nai cker, the | eader of the Dravida Kazhagam seated in
a tractor, was at the rear of the procession. He also

presi ded over the said conference which'was inaugurated by
one C.D. Naidu. The respondent’s case was that what came to
be. published in the said news itemwas not the actua

resol uti on passed by the conference, but the reverse of it.
But the news itemstated that it was the conference 'and not
t he Dravi da Kazhagam whi ch had passed the resol ution set out
init as aforesaid.

On January 28, 1971, the respondent, signing as the chairman
of the reception conmttee of the said conference, called
upon the editor of the Hindu to publish a correction and
clarification stating that the resolution published in that
daily was distorted version of the resolution actually
passed by the conference, that the resolution passed by the
conference was that "it should not be nade an offence for a
person’s wfe to desire another man", and not that a nan
coveting another man's wife should not be an offence, and
that those who were aware of the opinions of the said E V.

Ramaswam  Nai cker would find that the resolution- was in
keeping with his views, nanely, that marriage was a contract
terminable at the instance of either party and not an
i nterm nabl e sacranent, and lastly, that the resol ution was
intended to highlight the disabilities of wonmen which
prevented t hem

44

,from attaining their full stature. On February 1971, the
H ndu published the said clarification as demanded by the
respondent under the caption "Sal em Conference Resolutions”
together with the version of its own representative at Sal em
according to which the resolution passed by the conference
was the one ,Published in the H ndu On February 1, 1971, the
respondent, by his Advocate's letter, called upon the editor
to publish the correct text of the resolution starting that
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what was published in the H ndu was "not only a travesty of
truth but also highly defamatory so as to tarnish the inage
of the conference", of whose reception conmittee he was the
chai rman and call ed upon the editor to express an apol ogy.

No such apol ogy havi ng been tendered, the respondent filed
conplaints on February 9, 1971 against the weditors and
publ i shes of the three dailies under ss. 500 and 501 of the
Penal Code in the Court of the Chief Presidency Magistrate,
Madr as. In these conplaints, the respondent described
himsel f as an inportant menber of the Dravida Kazhagam and
of the Self-respect Myvement organised by that party, as
also an ardent disciple of its |leader, the said E V.
Ramaswam  Nai cker. He further stated that the Dravida
Kazhagam had organised the said conference for t he
eradication of superstitious beliefs, that he was the
chairman of its reception comittee, that the conference
passed several resolutions, one of which was the resolution
advocating that it should not be an offence for a person’s
wife to ;desire another nman, that he was one of the nenbers
responsi ble ™' for sponsoring and piloting that resolution",
that the conference was attended "by a I|arge nunber of
| eaders, nenbers, foll owers. synpathizers of the Kazhagam
besi des a | arge nunber of public at |arge, occupying varied
strata of the society" and that the H ndu published a wong
version of the said resolution inplying that the resolution
advocated adultery, /an offence under the Penal Code. The
conpl aint further stated that the news item published in the
newspaper was quite contrary to the actual resolution passed
by the conference, that it contained "inputations ,on the
sponsors of the resolution" by publishing the resolution ,in
a distorted and false form thereby lowering in the
estimation of those Wwo read the said news ‘them the
conpl ai nant and ot her nenbers of the party responsible for
sponsoring the resolution. making out by such inputation
that the sponsors of the resolution "have stooped to the
| evel of passing a resolution requesting the Governnent to

| egal ese adultery which will tend to degrade social life".To
the conplaint was attached a list of witnesses. who, we
were told by the respoildent’s counsel, were all bers of

the Dravida Kazhagai n.

It may be recalled that though the conplaint alleged that
the inpugned news item contained inputations against the
spon-

4 5

sors of the said resolution, no such inputations, _either
agai nst the respondent or the sponsors of ‘the resolution

are to be found therein. A persual of the news itens shows
that it concerned. itself with the protest ‘denonstration
agai nst the procession taken, out on that occasion and the
tabl eau, presented in the procession, the resolution in
guestion passed at the conference held there,after-and the
fact of the said E. V. Ramaswani Nai cker having presided
over that conference. The news item thus, did not nmention
either the respondent or any of the alleged sponsors of the.
said resolution either by nanme or otherw se,

In his sworn statenent before the Magistrate at the tine
when he presented the conplaint on February 9, 1971, the
respondent hinself stated that the conference was organi sed
by the Dravi da Kazhagam and that it was the conference which
had passed the said resolution. He, however, insisted that
the inpugned news itemwas notivated and nmal aci ous and was
calculated to affect the |eader of the novenent and its
menbers, including hinself and was per se defamatory of
the- persons who sponsored the resolution, nanely, the
menbers of the Dravida Kazhagam |In the evidence he gave
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before the Magistrate on May 22, 1971, the respondent
claimed that it was he, who, as the chairman of the
reception conmittee of the conference, had scrutinised and
given shape to the draft resolution sent at the conference
for being-nmoved thereat, that the said draft resolution was
sent by one Pariaswam , the Secretary of the Trichy District
branch of the Dravida Kazhagam and which he had settled in
the abridged formin which the conference on January 24,
1971 wultimately passed unanimusly. He also deposed that
the conference consisted of "conrades of our novenent, other
social reform m nded synpathi sers and about 5000) woren".
In regard to the conference and its set up, he said that on
Decenmber 13, 1970 a neeting was held for organising the

conf erence. At that neeting one or two persons suggested
that he should be the chairman of the reception comittee,
and that was how he was selected as the chairman. One

Pachai nut hu and R_~Nat esan were appointed secretaries of the
conference and they were responsible for the proceedings.
The obj ect of the conference was "generally to do away wth
all superstitious beliefs relating to religion and relating
to society". The conference had its own office and it was
there that correspondence relating to its work was dealt
with. He <clained that as 'the chairman of the reception
conmittee, the entire responsibility for the conference was
his but adnmitted that there was no record to show either his

sel ection or hi s functions and duties or hi s
responsibilities.  Asked about the procedure followed at the
conf erence, he sai d t hat "nobody spoke. pr oposed
i ndividually each resolution or seconded”. Regarding the
resol ution in-

46

guestion, he said that "after the President Pariyar proposed
nobody announced opposition to the resolution. The' mneaning
is, that all approved".

Two facts clearly energe fromthi's evidence, (1) that though
the conference was organi sed by the Dravida Kazhagam it was
a separate body with its own Organisation and office where
correspondence relating to it was received and dealt’ wth
and had its own secretaries, and (2) that though the draft
of the resolution was prepared and sent to the conference by
the secretary of the Tricy District branch and was put in
shape by the respondent, it was noved by the president  of
the conference and passed by the conference which, as
testified by the respondent, ;consisted of nenbers of the
Dravi da Kazhagam synpathisers of its social reform
programe, other social reform |eaders ‘and ,outsiders,
i ncluding about 5000 wormen. The resolution was~ thus the
resolution of the conference and not of the Dr avi da
Kazhagam though it was organised by that party. The
resol uti on havi ng been noved by the President hinself, there
was, also ,no question of the respondent or any other person
having piloted it at the conference.

The Magistrate, on the basis of the conplaint and the  evi-
dence he recorded, decided to issue process and to proceed
with the trial. The appellants in all, these appeals
t hereupon approached the High. Court under s. 561A of the
Code of Crimnal Procedure for gquashing the said
pr oceedi ngs. The appellants’ main contention before the
Hi gh Court was that the respondent was not an aggrieved
party within the meaning of s. 198 of the Code, that he had
filed the conplaint in his capacity as the chairman. of the
reception conmittee of the conference and not in 'his
i ndi vi dual capacity, that in the absence of any reference to
himin the said news item he had no cause for conplaint, and
that the conference being an undefined and an anorphous
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body, the respondent as a nenber or part of such a body
coul d not | odge the conplaint.

A |l earned Single Judge of the Hi gh Court, who heard the said
applications, rejected the said contention in the foll ow ng
wor ds :

"The Dravida Kazhagam is an identifiable
group, The conplainant is a nenmber of this
Kazhagam He was the Chairman of t he

Reception Committee in the conference. He is

active nenber of the Dravida Kazhagam He was

one of those who piloted and sponsored the

resol ution. Certainly be is a per son

aggri eved

47

within the neaning of section 19B of the

Crimnal procedure Code. The conplaint by him

is competent.”
The statement in this para that the respondent piloted and
sponsor ed t he resolution in question was factually
i ncorrect, ~as the respondent’s evidence itself showed that
the resolution was noved not by him but by the President of
the conference, who read it out and as no one opposed, it
was taken to have been approved by all. The, only thing
whi ch the respondent cl aimed to have done as the chairman of
the reception comittee was to give shape to the, draft
resolution by abridging it. The respondent nmay have been
interested in the resolution and its being passed, but the
resolution certainly was neither noved nor piloted by him
I ndeed, if any one could be saidto have piloted it, it was
the pr esi dent of ~the conference. Furt her nor e, the
resolution was of the conference and the only ~contribution
of the respondent to it was his having given shape to the
original draft.
Counsel for the appellants seriously challenged the correct-
ness of the paragraph fromthe H'gh Court’s judgnment quoted
above, that being the really operative and decisive part of
the judgnent, firstly, on the ground that those observations
were not in consonance with s. 198 of the Code even when
read with s. 499, Expl (2) of the Penal Code; and
secondly, on the ground of the failure of the Hi gh Court
to perceive the separate entities of the Dravida Kazhagam
and the conference and its onmission to realise that t he,
resolution was the resolution of the Conference and not of
the Dravida Kazhagam The news itemin question referred to
the conference and not to the Dravida Kazhagam and
therefore, if anybody was defamed by the said news item it
was the conference and not the ’'Dravida Kazhagamwhi ch had
only organised that conference. M. Frank Anthony, on. the
ot her hand, urged that though it was the, conference  which
had passed the resolution and though the news item referred
to that conference and not to the Dravi da Kazhagam-and the
respondent was not nentioned or referred to therein, in
substance and in effect it was the Dravida Kazhagam which
was defaned, for, it was that party which had organi sed the
conference and sponsored the resolutions passed thereat.
Therefore, the respondent, as a | eadi ng nenber of that party
and the chairnman of the reception conmittee, <could claim
that the defamatory inputations in the said news item were,
relatable to him and the other nmenbers of the Dravida
Kazhagam and he was consequently entitled to file the
conpl ai nt.
On these contentions, the principal question for determna-
tion is whether the respondent could be said to be an
aggrieved person entitled to naintain the conplaint wthin
t he meani ng of
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48

S. 198 of the Code. That section lays down that no
magi strate shall take cogni zance of an offence falling inter
alia under Ch. XXl of the Penal Code (that is, ss. 499 to
502) except upon a conpl aint nmade by some persons aggrieved
of such offence. Sec. 198, thus, |ays down an exception to
the general rule that a conplaint 'can be filed by anybody
whet her he is an aggrieved person or not and nodifies that
rule by pernmitting only an aggrieved person to nove a
magi strate in cases of defamation. The section is
mandatory, so that if a magistrate were to take cognizance
of the, offence of defanmation on a conplaint filed by one
who is not an aggrieved person, the ;trial and conviction of
an accused in such a case by the nmagistrate would be void
and illegal.

Prima facie, therefore, if s. 193 of the Code were to be
noticed by itself, the conplaint in the present case would
be unsustai nable, since the news itemin question did not
nmention the respondent nor did it contain any defamatory
i mput ati on agai nst himindividually. Sec. 499 of the Pena
Code, which defines defanation, |aid down that whoever by
wor ds, either spoken or -intended to be read or by signs etc.
makes or publishes any inputation concerning any person,

i ntending to harm or knowi ng or having reason to bel i eve
that the inmputation will harmhe reputation of such person,
is said to defame that person. This part of the section
nakes defamation in respect of an individual an offence.
But Expl anation (2) to the section lays down the rifle that
it may anmpunt to defamation to nake an imputation concerning
a company or an association-or -collection of persons as
such. A defamatory inputation against ~a collection of
persons thus falls within the definition of defamation. The
| anguageage of the Explanation is wde, and therefore,
besi des a conpany or an association, any collection of
persons woul d be covered by it But- such a collection of
persons nmust be an identifiable body so that it is possible
to say with definiteness that a group of particul ar persons,
as distinguished. from the rest  of the comunity, was
defaned Therefore, in a case where Explanation (2) is re-
sorted to, the identity of the conmpany or the association or
the collection of persons nmust be established soas to be
relatable to the defamatory words or inputations. Were a

witing inveigh,,,, against mankind in a general. or against
a particular order of nen, e.g., nen of own, it~ is no
libel. It nust descend to particulars and individual-, to
make it a libel(1l). |In England also. crinminal proceedings

would lie in the case of |ibel against a class provided such
a class is not indefinite, e.g. nen of science. but a
definite one. such as, the clergy of the diocese of Burham
t he
(1) (1699)3 Balk 224, cited in Ratanlal and Dhirajlal Law
of Crimes (23nd ed.) 1317.
49

justices of the peace for the county of M ddlesex. (see
Kenny’'s Qutlines of Crimnal Law (19th ed.) 235. If a well-
defined class is defaned, every particular nmenber of that
cl ass can file a cornplaint even if the def amat ory
i mputation in question does not mention him by nane.
In this connection, counsel for the appellants |eaned
heavily on Knupffer v. London Express Newspaper Ltd.(1). The
passage printed and published by the respondents and which
was the basis of the section there read as follows :

"The quislings on whomHi tler flatters hinself

he can build a pro-German novermrent within the

Soviet Union are an emgre group called H ado
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Russ or Young Russia. They are a. mnute body
professing a pure Fascist ideology who have
long sought a suitable Fuehrer-1 know with
what success."
The appellant, a Russian resident in London, brought the
action alleging that the aforesaid words had been falsely
and maliciously printed and published of him by the
respondents. The evidence was that the Young Russia party
had a total nenbership of 2000, that the headquarters of the
party were first in Paris but in 1940 were shifted to
Aneri ca. The evi dence, however, showed that the appell ant
had joined the party in 1928, that in 1935 he acted as the
representative of the party and as the head of the branch in
Engl and, which had 24 nenbers. The appellant had exam ned
wi t nesses, all of whomhad said that when they read the said
article their mnds went up to the appellant. The House of
Lords rejected the action, Lord Sinobn saying that was an
essential el ement of the cause of action in a libel action
that the words conpl ai ned of should be published of the
plaintiff, ~that where he was not naned, the test would be
whet her the words woul d reasonably l'ead people acquainted
with himto the conclusion that he was the person referred
to. The question whether-they did so in fact would not
arise if they could not in |law be regarded as capable of
referring to him and that was not so as  the inputations
were in regard respect of the party which was in Paris and
Aneri ca. Lord Porter agreed with the disnissal of the
action but based his decision on the ground that the body
def aned had a nmenbershi p of 2000, whi ch was consi derable, a
fact wvital in considering whether the words in question
referred in fact to the appellant. The principle laid down
here was that there can be no civil action for libel if it
relates to a class of persons who are too nunerous and
unascertainable to join as plaintiffs. A single one of them
could maintain such an action only if the words compl ai ned
of were published " of the plaintiff", that is to say, if
the words were capable of a conclusion that he /'was the
person referred to. (see Gatley on
(1) [1944] A C. 116.
348SupCl/ 73
50
Li bel and Sl ander (6th ed.) 288. M. Anthony, however, ~ was
right in subnitting that the test whether the nenbers of a
class defamed are nunerous or not would not be apt in a
crimnal prosecution where technically speaking it is not by
t he persons injured but by the state that crimna
proceedi ngs are carried on and a conplaint can lie in a case
of libel against a class of persons provided always  that
such a class is not indeterminate or indefinite but a
definite one. Kenny's Qutlines of Crimnal Law (19th/ ed.)

235. It is true that where there is an express ‘statutory
provision, as in s. 499, Expl. (2), the rules of the Comon
Law of England cannot be applied. But there is no

difference in principle between the rule laid down in
Expl anation (2) to s. 499 and the law applied in such cases
in England. Wen, therefore, Expl. (2) to s. 499 tal ks of a
collection of persons as capable of being defamed, such
col l ection of persons nust nean a definite and a determinate
body.
This was the construction of Expl. (2) to s. 499 adopted in
Sahib Singh Mehra v. U P.(1) and which guided the decision
in that case. The article conplained of there was one
printed and published in the appellant’s newspaper called
Kal i yug of Aligarh which contained the follow ng :

"How the justice stands at a distance as a
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hel pl ess spectator of the show as to the
manner in which the illicit bribe nmoney from
plaintiffs and defendants enters into the
pockets of public prosecutors and assistant
public prosecutors and the extent to, which it
reaches and to which use it is put.”
This Court held that the prosecuting staff of Aligarh and
even the prosecuting staff in the State of U P. forned an
identifiable group or "collection of persons" wthin the
meaning of s. 499, Expl. (2) in the sense that one could
with certainty say that a group of persons has been defamned
as distinguished from the rest of the comunity, and
therefore, a conplaint by the Public Prosecutor and el even
Assistant Public Prosecutors was a conpetent conplaint.
Following the test laid down in this decision. the High
Court of Allahabad in TekChand v. R K Karanjia (2 held
that the Rashtriya Swayam Sevak was a definite and an iden-
tifiable body, ~“that defamatory inputations regarding it
woul d be defamationwithin the nmeaning of s. 499, Exp. (2),
that such inputations would be defamati on of the individua
nmenbers of that body or class and that a conplaint by an
i ndi vi dual menber of such a body was mmintai nable. (see al so
the di ctum of Kendall, J. in Wahid Ulah Ansari V.
Enmperor (3).
(1) [1965] 2 S.C. R 823, 828.
(2) [1969] Cr. L.J,536.
(3) AI.R 1935 All. 743.
51

This being the position in law, the question upon which
these appeals nust be decided is: which was the class or
body in respect of which defamatory words were used and
whet her that body was a definite and an-identifiable body or
class so that the inmputations in question can be 'said to
relate to its individual conponents enabling an individua

menber of it to maintain a conplaint ?

The High Court, after citing Tek Chand’s case(1l) went on to

say that the Dravida Kazhagamwas an identifiable group,
that the respondent was an active nenber of that body, that
he was also the chairman of the reception commttee of the
conference and that he was one of those who piloted and
sponsored the resolution, which was said to -have been
wongly reproduced and distorted in the news item in
guesti on. Apart from the fact already nentioned by us
earlier that neither the conplaint nor the evidence of the
respondent indicated that the resolution was piloted by him
the news itemnowhere referred to or even mentioned the
Dravida Kazhagam As already pointed out, the ~conference
was a body distinct from that party, having its.  own
Organisation, its own secretaries who dealt  wth the
correspondence to and by the conference and its own office

where its work was conducted. No doubt, the conference was
organi sed by the Dravida Kazhagam but that would not! nean
that both were the same or that the nenbers of the Dravida
Kazhagam and those of the conference or those who attended
it were the same. Indeed, the principal function of the
reception conmittee would be to enroll nenbers of the
conference and thus collect funds to defray its expenses.
In fact, the evidence of the respondent indicated that the
conference was attended not only by the nenbers of the
Dravi da Kazhagam but al so by outsiders who included as many
as 5000 wonmen. It is therefore, wong to identify one wth
the other or to say that defanmation of the conference as a
class or collection of persons was the defamation of the
Dravi da Kazhagam That was not and indeed could not be the
case of the respondent.
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The news item conplained of clearly stated that the resolu-
tion was passed by the conference and not by the Dravida Ka-
zhagain. In his very first letter, dated January 28, 1971
which the respondent signed describing hinself as the
chairman of the reception conmttee and not as, an imnportant
menber of the Dravida Kazhagam the respondent conpl ai ned
that the news itemhad distorted the resolution passed by
t he conference and asked the editor to publish his
"correction and clarification of that resolution. There is
no grievance there that the Dravi da Kazhagam suffered injury
in reputation or otherw se by that alleged

(1) [2969] Cr. L.J. 536.

52

distortion. |In his advocates |letter dated February 1, 1971

the respondent’s conplaint was that the news itemwas highly
def amat ory and had t arni shed the i mage of the conference of
whose reception committee he was the chairman. In his evid-
ence before the Mgistrate also as clearly stated that the
resol ution was the resolution noved by the president of the
conmttee and passed by the conference. Thus, his case
t hroughout  was that the publication of the said resolution
reported in the saidnews itemin a distorted form had
tarni shed the inage not of the Dravida Kazhagam but of the
conf er ence.

That being so, the High Court conpletely mssed the rea

i ssue, viz., whether the conference was a determnate and an
identifiable body so that defamatory words used in relation
to the resolution passed by it would be defamation of the
i ndi vi dual s who conposed it, andthe respondent, as one such
i ndividuals and chairman of its reception comttee could
maintain a conplaint —under —s. 500 of the Penal Code.
Whet her the Dravi da Kaghagam was an identifiable group or
not was beside the point, for, what had to be decided was
whet her the conference which passed the resolution in
guestion and which was said to have distorted was such a
determ nate body, |ike the Rashtriya Swayam Sevak ' in Tek
Chand’ s case(’,) or the body of public prosecutors i'n Sahib
Singh Mehra's case(1) as to nake defamation with respect to
it a cause of conplaint by its individual nmenbers. In our
view the High Court msdirected itself by missing the rea

and true issue arising in the applications before it and
deci di ng an issue which did not arise from those
applications. The judgment of the Hi gh Court, ’'based on an

extraneous issue, therefore, cannot be sustained.

In this view of the matter, we would have  ordinarily
remanded the case to the High Court. But such a procedure
appears to be unnecessary, as in our view, the ~conference
was not such a determ nate class |like the onein the cases
referred to earlier, where conplaints by its  individua

nmenber or nenbers were held nmaintainable. It is inpossible
to have any definite idea as to its conposition, the nunber
of persons who attended, the ideas and the ideologies to
whi ch they subscribed, and whether all of them positively
d to the resolution in question. The evidence sinply

was that the person presiding it read out the resolution and
because no one got up to oppose it was taken as approved of
by all. The conference clearly was not an identifiable or a
definitive body so that all those who attended it could be
said to be its constituents who, if the conference was
defaned, would, in their turn, be said to be defaned.

(1) [2969] Cr. L.J. 535.

(2) [1965] 2 S.C R 823, 82
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In these circunstances and for the reasons set out above, we
allow these appeals, set side the order of the Hi gh Court

agree
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and quash the proceedi ngs taken out by the Magistrate on the
ground that the respondents conpaint was not conpetent.
V.P.S. Appeal s al | owed.
54




