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1. This petitionis filed under Article 32 of the Constitution
of India, 1950 (in short the \021Constitution\022) seeking a wit of quo
warrant o agai nst respondent Nos.1l and 2. Essentially, the

grievance is that respondent Nos. 1 and 2 are not qualified to

be appointed as Chief Mnister and Mnister respectively as

they were nmenbers of the Rajya Sabha and thus disqualified

under Article 164(4) read with Article 164(1) of the

Constitution. The basic stand is that since they were nenbers

of the Rajya Sabha the requirenent of their being elected to

the State Legislative Assenbly within a period of 6 nonths

does not apply to themas they are already | egislators of the

Raj ya Sabha.

2. VWi |l e appreciating the stand we shall take note of the
provi si ons on which enphasis is laid by the petitioner who
appears in person.

3. Article 164 (1) and (4) read as foll ows:

\023(1) The Chief Mnister shall be
appoi nted by the Governor and the other
M ni sters shall be appointed by the Governor
on the advice of the Chief Mnister, and the
M ni sters shall hold office during the pleasure
of the Governor.
XX XX XX XX

4) A M nister who for any period of six
consecutive nmonths is not a menber of the
Legi sl ature of the State shall at the expiration
of that period cease to be a Mnister.\024

4, It is also necessary to take note of Article 163 which
reads as foll ows:

\ 023Council of Mnisters to aid and advi se

CGovernor-(1) There shall be a Council of

Mnisters with the Chief Mnister as the head

to aid and advise the Governor in the exercise

of his functions, except in so far as he is by or

under this Constitution required to exercise

his functions or any of themin his discretion.

(2) I f any question arises whether any matter is
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or not a matter as respects which the Governor

is by or under this Constitution required to act
in his discretion, the decision of the Governor

in his discretion shall be final, and the validity
of anything done by the Governor shall not be
called in question on the ground that he ought

or ought not have acted in his discretion

(3) The question whether any, and if so what,
advi ce was tendered by Mnisters to the

Covernor shall not be inquired into in any
court.\024

5. By virtue of Article 177 of the Constitution any M nister
even if he is not a nenber of either House of Legislature of the
State woul d be entitled to be present at the neeting of either
House of Legislature assenbl ed together at the time of address
of the Governor as contenplated by Article 175. Article 164 (4)
provi des that the Mnister who for any period of six nmonths is
not a nmenber of Legislature of the State shall at the expiration
of the period cease to be a Mnister. The plain words cannot be
cut down in any manner and confined to a case where a

M nister is a menber of the Legislature of the State | oses for
some reason his seat in the State Legislature. There is nothing
in the Constitution which woul d nake the appoi ntnent of the
Chief Mnister and Mnister, none of whom are the nenbers of

the State Legislature, illegal. (See Har Sharan Verma v. Shri

Tri bhuvan Narain Singh (1971 (1) SCC 616). In the said case

it was held that appointnment of a person as Chief Mnister
cannot be chall enged on the ground that he was not a memnber

of the Legislature of the State at the tine of appoi ntnent.

6. An amendnent was proposed to the Constituent
Assenbly that the followi ng shoul d be incorporated:

\023A mnister shall at the time of ‘his being
chosen as such be a menber of the

Legi sl ative Assenbly or Legislative Council of
the State, as the case may be\ 024, but the
amendnment was not accepted. (See

Constituent Assenbly Debates dated I st

June, 1949 Vol. (VII1) page 521).\024

7. A brief reference to the proceedi ngs of the Constituent
Assenbly woul d throw enough |ight on the question. A

menber of the Constituent Assenbly proposed an amendnent

to the follow ng effect:

\ 023No person should be appointed a Mnister
unless at the time of his appointnent, he is
el ected nmenber of the House.\024

8. The petitioner has subnmitted that in a denocratic set up
a person who is not a nmenber of the Legislature will not be
appoi nted as the Mnister.

9. Article 144(3) of the Draft Constitution which
corresponds to Article 164(4) of the Constitution reads:

\023144(3) A Mnister who, for any period of six
consecutive nmonths, is not a nmenber of the
Legi slature of the State shall at the expiration
of that period cease to be a Mnister.\024

10. During the debate on this draft Article, M. Mhd. Tahir
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MP, proposed the foll ow ng amendnent:

\023That for clause (3) of Article 144, the follow ng
be substituted:

\023(3) A Mnister shall, at the time of
hi s bei ng chosen as such be a nmenber of
the Legislative Assenbly or Legislative
Council of the State, as the case nmay be.\024

11. Speaki ng in support of the proposed anmendnent, M.
Tahir said in the Constituent Assenbly:

\ 023Thi s provision appears that it does not fit with
the spirit of denbcracy. This is a provision
whi ch was al so provided i nthe CGovernnent of

I ndia Act of 1935 and of course those days

were the days of i nperialismand fortunately
those days have gone. This was then provided
because if a Governor finds his choice in
someone to _appoint as Mnister and

fortunately or unfortunately if that nman is not
el ected by the people of the country, then that
man used to be appoi'nted as M nister through
the back door as has been provided in the
Constitution and in the 1935 Act. But now the
people of the States will elect nmenbers of the
Legi sl ative Assenbly and certainly we shoul d
think they will send the best men of the States
to be their representatives in the Council or
Legi sl ative Assenbly. Therefore, | do not find
any reason why a nan who till then was not

el ected by the people of the States and which
nmeans that, that man was not |iked by the
peopl e of the States to be their representative
in the Legislative Assenbly or the Council

then Sir, why that man is to be appointed as
the Mnister.\024

Dr. Anmbedkar opposing the anmendment replied:
\023Now with regard to the first point;, nanely,
that no person shall be entitled to be
appointed a Mnister unless he is at the tine of
hi s appoi ntment an el ected nenber of the
House, | think it forgets to take into
consi deration certain inportant matters which
cannot be overlooked. First is this and it is
perfectly possible to innagine that a person who
is otherwi se conpetent to hold the post of a
M ni ster has been defeated in a constituency
for sonme reason and which, although it nmay be
perfectly good, night have annoyed the
constituency and he m ght have incurred the
di spl easure of that particular constituency. It
is not a reason why a nenber so conpetent as
that should not be permtted to be appointed a
menber of the Cabinet on the assunption that
he shall be able to get hinself elected fromthe
same constituency or from anot her
constituency. After all the privileges that he is
permtted is a privilege that extends only to six
nonths. It does not confer a right on that
individual to sit in the House being el ected at
all. My second submission is this that the fact
that a nom nated Mnister is a nenber of the
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Cabi net does not either violate the principle of
collective responsibility nor does it violate the
principle of confidence because he is a nenber
of the cabinet if he is prepared to accept the
policy of the Cabinet stands part of the

Cabi net and resigns with the Cabinet, when he
ceases to have the confidence of the House,

hi s menbership of the Cabinet does not in any
way cause any inconveni ence or breach of the
fundanental principles on which

parliamentary government is based.\024

12. After the debate the proposed anmendnment was negatived
and Article 144(3) was adopted.

13. The absence of the expression \023from anongst nenbers of
the Legislature\024in Article 164(1) is indicative of the position
that whereas under that provision a non-|egislator can be

appoi nted-as a Chief Mnister or a Mnister but that

appoi nt nent woul d be governed by Article 164(4), which

pl aces a restriction on such a non-nenber to continue as a

M nister or the Chief Mnister, as the case may be, unless he
can get hinself elected to the Legislature within the period of
si x consecutive nonths fromthe date of ‘his appointnent.

Article 164(4) is therefore not a source of power or an enabling
provi sion for appointnent of a non-legislator as a Mnister

even for a short duration. It is-actually in the nature of a
disqualification or restriction for a non-nmenber, who has been
appointed as a Chief Mnister or a Mnister, as the case may

be, to continue in office without getting hinself elected within
a period of six consecutive nonths. [(See S.R Chaudhuri v.
State of Punjab and Ors. (2001 (7) SCC 126)]

14. In Dr. Janak Raj Jai v. H D. Deve Gowda (1997 (10) SCC
462) it was held that a nenber of the Legislative Assenbly

could be appointed as Prine Mnister. The position in | aw was

hi ghli ghted in paragraphs 4 and 5 noted as foll ows:

\0244. The petitioner, however, applied before
the Hi gh Court of Delhi for a reviewof its

i mpugned judgment on the ground that he had
subsequent |y di scovered that after being
appointed as the Prine Mnister of India, Shr
Deve Gowda had retai ned his nenbership of

t he Karnataka Legislative Assenbly. He

resi gned from his nenbership of the

Kar nat aka Legi sl ati ve Assenbly on becomi ng a
Menber of the Rajya Sabha. The Hi gh Court of
Del hi rightly rejected the review petition since
in a review petition, such new grounds coul d
not be urged. The petitioner has chall enged the
rejection of this ground before us.

5. In order not to | eave any grievance, we
briefly deal with this additional subm ssion

al so. Under Article 75(5), a person who is not a
Menber of either House of Parlianent can be
appointed a Mnister for a period of six
consecutive nonths. If during this period he is
not el ected to either House of Parlianment he
will cease to be a Mnister. W have not been
shown any Article of the Constitution under

whi ch a person who is elected to a State

Legi slature is prohibited from bei ng appoi nted
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as a Mnister under Article 75(5). In fact,
Article 75(5) is widely worded. It covers every
person who is not a Menber of either House of
Parliament. Such a person can be appointed

as a Mnister and can remain as a Mnister

only for a period of six consecutive nonths

unl ess he is elected to either House of
Parlianment within that period. If he is not so
el ected, he shall cease to be a Mnister on the
expiry of six consecutive nonths. The

same provision is applicable to the Prinme

M ni ster for reasons which we have set out in
our judgnent in the case of S.P. Anand v.

H D. Deve Gowda (1996 (6) SCC 734). There is

no disqualification which can be spelled out
under Article 75(5) in respect of a nenber of a
State Legi slative Assenbly who is appointed
under Article 75(5)\024.

15. 't woul'd be necessary to take note of The Prohibition of
Si mul t aneous Menbershi p Rul es,” 1950 (in short the \021Rul es\022).
The said rules were promul gated in exercise of powers

conferred by Cause (2) of Article 101 and O ause (2) of Article
190 of the Constitution which read as foll ows:

\0241. These Rul es nay be call ed the Prohibition
of Simultaneous Menbership Rul es, 1950.

2. The period at the expiration of which the
seat in Parlianent of a person who is chosen a
menber both of Parliament and of a House of
Legi slature of a State specified in the First
Schedul e to the Constitution of India
(hereinafter referred to as \023the Constitution\024)
shal | become vacant, unl ess he has previously
resigned his seat in the Legislature of such
State, shall be fourteen days fromthe date of
publication in the Gazette of India or in the
Oficial Gazette of the State, whichever is later,
of the declaration that he has been so chosen.

* *
3. The period at the expiration of which the
seat of a person who is chosen a nenber of
the Legislatures of two or nore States specified
in the First Schedule to the Constitution in the
Legi sl atures of all such States shall becone
vacant, unless he has previously resigned his
seat in the Legislature of all but one of the
States, shall be ten days fromthe later or, as
the case may be, the | atest of the dates of
publication in the Oficial Gazettes of such
States of the declarations that he has been so
chosen. \023

16. In view of what has been stated by this Court in the
af oresai d decisions, the inevitable conclusion is that this
petition is sans merit and deserves to be dismi ssed which we
direct.




