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1971 AIR 1325 1971 SCR. 526
ACT:

Andhra State Act (30 of 1953) and States Reorgani sation Act,
1956--Parts of Madras State nmade part of Mysore State-Laws
in Mdras State made applicable to Bellary area and WMadras
Area- Mysore Adaptation of Laws Oder 1956, and Mysore
General C auses Act, 1899--'Madras Area’, what is.

HEADNOTE:

As a result of the Andhra State Act, 1953 a part of the
Bellary district of Madras becane part of the fornmer State
of Mysore, and as a result of the State Re-organisation Act,
1956 a part of the South Kanara district of Mdras became
part of the Mysore State. Under sections in those two Acts
providing for the continuance of laws, s, 11 of the WMadras
Conmercial Crops Market Act, 1933, as it stood before its
amendnment in 1955 by the Madras Legislature, wasin force in
the Bellary area of the Mysore State, and the section as
amended in 1955, was in force in the South Kanara area.
Section 11(1), before its amendnent in 1955, enpowered a
"Market Conmmittee to levy fees, but after anendnent, the
| evy was a cess by way of sales tax in addition to the sales
tax levied wunder the Madras General Sal es Tax ~Act. Even
though no notification, as required by the section, was
i ssued by the CGovernnment of Mdras, the South Kanara Market
Conmittee was |l evying the cess and continued to do so after
the area becane a part of Mysore. |In order to validate the
levy and to enable the Conmittee to continue the levy, the
Madras Commercial Crops (Mysore Anendnment and Validation of
Levy of Cess) Act was passed by the Mysore Legislature in
1958. By the Mysore Amendnent Act, a new section 11(1) was
substituted for the s. 11 (1) as in force in the Madras
area. This new sub-section also enpowered the | evy of cess
by way of sales tax, in addition to the sales tax under the
general sales tax |aw.

The respondents were served a notice by the Secretary of the
Bellary Market Committee to pay cess on groundnut seeds
bought or sold in the notified area of the commttee in the
Bel l ary area of Mysore. As the respondents failed to conmply
with the demands, conplaints were filed agai nst them The
respondent s filed petitions wunder Art. 226 of t he
Constitution challenging the validity of the levy and the
Hi gh Court quashed the demand on the ground that what was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

being demanded was paynment of sales-tax and since the
maxi mum rate authorised by s. 15 of the Central Sales Tax
Act, 1956, read with s. 5(4) of the Mysore Sales Tax Act,
1957, had already been inposed, the Market Committee could
not make a further |evy.

In appeal to this Court,

HELD: (1) Section 11(1) as substituted by the Msore
Legislature in 1958, did not apply to the Bellary area and
was confined only to the 'Madras area’, which neant, that
part of the South Kanara district which became part of the
Mysore State, because,

(a) The statenent of objects and reasons of the Msore
Amendnent shows that the changes in |aw and the validation
provisions were confined only to the levy of a cess by way
of sales-tax by the South Kanara Market Committee.

527

(b) The Msore Anendnent was nmade applicable only to the
"Madras area’ and this area could have reference only to the
South ' Kanara area of the Mysore State, since: (i) By the
Mysore Adaptation of Laws Order, 1956, read with s. 7(1) of
the States Re-organisation Act, 'Madras area’ under the
Mysore Ceneral C auses Act, 1899 (applicable to Mysore Act)
means, the South Kanara area of the Mysore State; and (ii)
it would be stretching language too far to include in the
expression, ’'Bellary area’ what had ceased to be a part of
the WMdras State in 1953, |ong before the Mysore Amendnent
in 1958.

(c) Ins. 154 of the Mysore Agricultural Produce Marketing
(Regul ation) Act, 1966, it 1is stated that  the Madras
Commercial Crops Market Actas in force in the Bellary
district, and the same Act as in force inthe Madras area
was being repeal ed, showing that the 'Bellary area" was not
the sane as the 'Madras area’ of the Mysore State.

(d) The Msore Amendnent Act specifiesthe rates of only
two commodities, nanely, arecanut and coconut in the 'Madras
area’ and these two comodities figure as the principa
commercial crops in the bye laws of the South Kanara WMNarket
Conmittee, whereas they are not included as conmercial  crops
in the bye laws of the Bellary Market Committee at all

[ 532A- 533D

(2) If the Mysore Anendnent Act, 1958, did not apply to the
Bellary area, s. 11(1) of the Madras Commrercial Crops
Markets Act as it originally stood before its anmendnent in
1955 by the Madras Legislature was applicable. and under
that provision only a fee and not tax could be [levied.
Therefore, even though the demand in the present case
enpl oyed the word ‘cess’, it referred only to a "fee’, and
not to tax. [533F]

[The matter was renmitted to the High Court for determ ning
the wvalidity and legality of the levy as '"fee’ in relation
to the services rendered.]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos. 1827 to
1830 of 1968.

Appeal s fromthe judgnments and orders dated August 22, 23,
1967, and August 23, 1967 of the Mysore High Court in wit
petitions Nos. 1967 of 1966, and 1968, 1969 and 2388 of
1966.

Shyam ad Pappu, M S. Ganesh and S. P. Nayar, for the
appel lants (in all the appeals).

S. V. Cupte and A V. Rangam for respondent no. 1 (in
all the appeals.)
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The Judgrment of the Court was delivered by
Grover, J.-These appeals by certificate arise froma judge-
nment of the Mysore Hi gh Court delivered in certain petitions
filed under Art. 226 of the Constitution challenging the
demand of a cess levied in exercise of the powers conferred
by s. 11 (1) of the Madras Commercial Crops Market Act 1933-
hereinafter called the "Act’'--the provisions of which were
applicable to the Bellary district of the State of Mysore.
528
The respondents were served a notice by the Secretary of the
Bellary Market Conmittee established under the Act to pay
the cess on groundnut seeds bought or sold in the notified
area of the Commttee. As the respondents failed to conply
with the denmand conplaints were filed against them for
contravention of s. 1 1(1) of the Act and of certain rules
and bye-laws framed thereunder. The respondents filed
petitions under Art. 226 of the Constitution challenging the
validity of the'levy of cess. 'The High Court quashed the
demand on the ground that what was being really demanded was
the paynment of sales tax and since the maxi mumrate of sales
tax authorised by s. 15 of the Central Sales Tax Act 1956
read with s. 5(4) of the Mysore Sales Tax Act 1957 had
al ready been inposed the Market Conmmittee could not make any
further or additional levy. A direction was also made for
refund of the cess /collected during a period of three years
precedi ng the date of the presentation of the wit petition
For the purpose of determination of the points which have
been raised it is necessary to set out the background and
the history of legislation insofar as it is relevant
concerning Bellary district. By the Andhra State Act 1953
(Central Act 30 of 1953) a part A Stateto be known as
"Andhra" canme into existence. By s. 4 of that Act there was
added to the State of Mysore the territory which i mediately
bef ore the appointed was conprisedin the Taluks of | Bellary
district other than Alur, Adoni and Rayadrug in the State of
Mysore and the said territories thereupon ceased to form
part of the State of Madras. By virtue of s. 53/ of the
Central Act 30 of 1953 all laws which were “in /force
i mediately before the appointed day in the territories
whi ch became a part of the State of Mysore were to continue
to be in force until otherw se provided by the Ilegislature
of that State. The Act becane applicable to that area of
the Bellary district which becane a part of the State of
Mysor e. Section 11(1) of the Act as it originally stood
enpowered the Market Committee to |levy fees subject to  such
rules as mght be nmade on the notified comrercial crop or
crops brought and sold in the notified area at such rates as
it mght determne. |In certain decisions of the Madras H gh
Court the view was expressed that the fee |evied under s.
11(1) as it originally stood was not for services rendered
but was really a tax levied for raising funds for
constructing the narket. Wth a viewto avoid the legality
of the | evy being questioned the Madras | egislature anended
s. 11(1) by Madras Act 33 of 1955. It was stated in the
obj ects and reasons of the Bill, which was introduced in-the
| egi sl ative assenbly of that State, that it was proposed to
nmake it clear that the levy was a cess by way of sales tax
and that it was in addition to the sales tax |evied
529
under the Madras CGeneral Sales Tax Act 1939 and was also
subj ect to the provisions of Article 286 of t he
Constitution. The follow ng sub-section was substituted for
sub-s. (1) of S. 11 of the Act

"Notwi t hstanding anything contained in the

Madras Ceneral Sales Tax Act, 1939 (Madras Act
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I X of 1939), the Market Commttee shal
subject to such rules as may be made in this
behal f, levy a cess by way of sales tax on any
conmer ci al crop bought and sold in t he
notified area at such rates as the, State
CGovernment may, by notification, determ ne
Explanation....................
Since that part of Bellary district which had bnen i ncluded
in the Mysore State by virtue of the Central Act 30 of 1953
was no longer a part of the State of Midras the above
amendment rmade in 1955 did not apply there. The anended
section, however, was applicable to South Kanara district
which then forned part of the State of Madras. By the
St at es Reorgani sation Act 1956 the district of South Kanara,
with the exception of the Taluk of Kollegal and certain
ot her areas becane part of the new State of Mysore. Section
7(a) of that Act contained a provision simlar to s. 53 of
the Central Act 30 of 1953. :The |laws operating in the State
of Madras becane applicable to areas which were fornerly in
that State. Thus s. 11 of the Act as amended, in the year
1955 by the legislature, of the State of Madras continued to
apply to the South Kanara district of the State of, Msore.
The situation: on that date was that in the district of
Bel | ary which becane part of the forner State of Mysore s.11
of the Act was in force as it stood before.its amendnment in
1955 by the Madras | egislature. But s. 11, as anended, was
in force in the district of South Kanara.
In 1958 a Bill was introduced in the M/sore Legislature to
amend the Act asin force in the Mdras area. In the
statement of objects and reasons-it was nentioned that s. 11
of the Act, as anended by the Madras Legi slature in 1955 and
as in force in South Kanara district, enpowered the South
Kanara Market Committee to levy a cess by way of sales tax
on any commercial crop bought and sold in the notified area
at such rates as the GCovernment ~mght determne. No
notification as contenplated by the section was issued by
the Government of the erstwhile State of Midras /'and the
Market Conmittee continued to |levy a cess at the sane rate
as it was levying prior to the anendnment. |In the decision
of the Madras H gh Court it had been held that the levy of
cess was invalid a no notification had been issued by the
State Governnent. The validity of the collection of the fee
prior to the anendnent Act of 1955 had al so been
34-1 S.C. India/71
530
guesti oned. It was, therefore, necessary to validate the
levy and collection of the cess already made and to anend
the Act to enable the Conmttee to continue to levy the
cess. Previously an Ordinance had al so been pronul gated on
account of the urgency of the matter. The Madras Conmerci a
Crops Market (Mysore Amendnent and Validation of ~ Levy of
Cess) Act 1958 received the assent of the Governor on
Novermber 30, 1958. By s. 2 of this amending Act, s. 11 of
the Act was anended. Sub-s. (1) as in force in the "Madras
area" was substituted and was to be deemed to have been
substituted with effect from Novenber 23, 1955. This sub-
section was as follows: -
"(1) Notwi thstandi ng anything contained in the
general sales tax law for the tine being in
force, the market conmmittee shall levy a cess
by way of sales tax on any comercial crop
bought or sold in the notified area at the
rates specified hereunder: -
1. Arecanut
2. Coconut."
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Section 4 validated the fee or cess collected or paid before
the comrencenent of the anending Act of 1958.
Section 120 of the States Reorganisation Act 1956 enpowered
the appropriate Government for the Purpose of facilitating
the application of any lawin relation to any of the States
f or med or territorially altered to make, wthin the
speci fied period, such adaptations and nodifications of the
law, whether by way of repeal or anendnent, as might be
necessary or expedi ent and every such |law was to have effect
subject to the adaptation or nodification so nmade unti
altered, repealed or anended by the conpetent |egislature or
ot her competent authority. By the Mysore Adaptation of Laws
Order 1956 "Madras area" was to nmean the territory specified
in clause (d) of sub-s.. (1) of s. 7 of the States
Reor gani sati on Act. According to that provision South
Kanara district except Kasargod taluk and Amindivi is Jands
and Kollegal Taluk in the State of Madras becane a part of
the State of Msore. |In other words according to the
Adaptation of Laws Oder the "Madras area" was to be
confined to the above territories only. The Mysore GCenera
Cl auses Act 1899, after the adaptations nmade, contained the
definition of "Madras area" in clause 47 of s. 3 confining
it tothe territories specified in clause (d) of sub-s. (1)
of s. 7 of the States Reorganisation Act 1956. This neant
that it did not include that part of Bellary district which
had been incorporated in the State of Mysore by the Centra
Act 30 of 1953. Therefore under s. 3 of the Mysore GCenera
Cl auses Act in any of the Mysore Acts nade
531
after its commencenent unless there was anything . repugnant
in the subject or context "Madras area" was to nmean the
territory which was incorporated in Mysore by the States
Reorgani sation Act 1956 and which ~did not include the
Bellary district with which we are concerned in the | present
appeal s.
The Mysore Agricultural Produce Marketing (Regul ation) @ Act,
1966 (Mysore Act 27 of 1966) was published in the Msore
Gazette on Septenber 15, 1966. = S. 154 of that Act /which
relates to Repeal and Savings is as follows :

"154. Repeal and savings. (1) The Madras Com

nmerci al Crops Market Act; 1938 (Madras Act XX

of 1933) as in force in Bellary District, ~the

Madras Commercial Crops Market Act, 1933
(Madras Act XX of 1933), as in force in the
Madr as Area................¢. are her eby
repeal ed. "

As the impugned proceedings relate to levy in the Bellary

district of the State of Mysore for the year prior to the
enact ment the new Act of 1966 one of the nmain questions for
determ nation is whether the amendnent made in s. 11(1) by
the anending Act of 1958 passed by the Msore |egislature
was applicable to that area or whether the anmendi ng
provi sion was confined only to the "Madras Area" whi ch neant
the district of South Kanra with the exception of specified
area which canme to be incorporated in the State of Mysore in
1956. The Hi gh Court was of the opinion that the definition
contained in clause 47 of s. 3 of the Mysore Ceneral C auses
Act of "Madras Area" which was limted to the South Kanara
district with the exception of specified areas had to be
di sregarded while interpreting the expression "Madras Area”
occurring in the Mysore Anmending Act of 1958. It was held
by the High Court that the "Madras Area" nmentioned in the
Amendi ng Act of 1958 nust also include that part of Bellary
district which originally was a part of the State of Madras
but which came to be incorporated in Mysore State as a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

result of the Central Act 30 of 1953.

It may be observed at this stage that the attention of the
Hi gh Court does not appear to have been drawn to severa
matters including s. 154 of the Mysore Act 27 of 1966.
I ndeed before us also these natters escaped the notice of
the counsel until nore information was obtained under our
directions which necessitated a rehearing of the case.

We have no manner of doubt that the Bellary district which
becamre a part of the State of Mysore as a result of the
Central Act 30 of 1953 was governed by s. 11(1) of the Act
as it stood at the tinme it had beconme applicable to that
area by virtue

532

of s. 53 of the aforesaid Central Act of 1953. The amendment
made by the Mysore | egislature in 1958 by which sub-s. (1) of
S. Il was substituted by a new section did not apply to the
Bellary district and was confined only to the "Madras Area"
whi ch meant the district of South Kanara with the exception
of specified areas. W now proceed to give our reasons for
coning to the above conclusion. (1) In the statenent of
obj ects and reasons relating to the Madras Commercial Crops
Markets (Mysore Amendnent and Validation of Levy of Cess)
Bill 1958 when it was introduced in the Mysore |egislature
there was nention only of the Act as amended by the Madras
| egislature in 1955 being in force in South Kanara district.
The entire reading of the statement shows that whatever
changes in law and the validation provisions which were
being made were confined only to thelevy of ‘a cess by way
of sales tax by the South Kanara 1 Market Conmittee. (2) The
Amendi ng Act of 1958 was made applicable only to what was
called the "Madras Area". This area could have reference
only to the South Kanara district with the exception of the
specified areas which was a, part of the State of ' Madras
i mediately before the States Reorgani sation Act of | 1956.
It woul d be stretching the |anguage too far to include in it
the Bellary district which had ceased to be a part  of the
state of nmdras much earlier in 1953 The adaptation /nmade in
the Msore GCeneral clauses. Act 1899 by virtue of the
provisions contained in the states Organisation Act 1956
defined” "Madras Area to nean the territory specified in
cl ause (d) of sub-s (1) of S. 7 of that Act. That would, as
stated before conprise only the territory of  South Kanara
district with the exception of specified areas. The
reasoning of the H gh Court that the definition ’'given  in
the GCeneral Causes Act should not be —applied to the
expression "Madras Area" in the Anending Act of 1958 can by
no nmeans the Sustained. (3) The distinction between what nmay
be called the "Bellary Area" and the "Madras Area" which
cane to be incorporated in the State of Mysore in 1953 and
1956 respectively is full " substantiated by $. 154 of the
Mysore Act 27 of 1966. It is stated there in unanbi guous
| anguage that the Act as in force in" the Bellary district
and is in force in the "Madras Area" was being repealed. |If
"Madras Area" also included the Bellary district. as is the
view of the H gh Court there 'was no question of S. 154
being worded as it is, making it quite clear, that the Act
as applicable in Bellary district, was not the same as in
force in the "Madras Area". (4) The bye-laws of the Bellary
Market Conmittee which were, framed in exercise of the
powers conferred by S. 19 of the Act read with the WMadras
Commercial, Crops Market Rules 1948 give an indication that
the Anmending Act of 1958 was not applicable to the Bellary
district. These by-laws were approved in My 1960. Under
bye-law 19 the Market committee could levy fee or cess on
the notified crops or conmpdities at the rates specified in
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t he
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schedul e. The schedul e included cotton bales, |oose cotton,
kapas, groundnut seeds, groundnut pods and various other
conmodi ti es. The Amendi ng Act of 1958 specified the rates
of only two comodities Arecanut and Coconut. These are not
to be found in the schedule of the bye laws. of the Bellary
Market committee In the bye-laws of the South Kanara Market
Conmittee which came into force on July 1, 1955 these two
comuodi ties, nanely, Arecanut and Coconut are the principal
if not the only. compdities which figure. The suggestion
whi ch has been made at the bar and which does not seemto be
wi t hout substance is that in the South Kanara district these
are the only or the principal comobdities which constitute
conmercial crops; whereas inthe Bellary district there are
other commodities npentioned in the bye-laws which do not
i ncl ude these two that constitute conmercial crops. Certain
notifications have al so been produced which show that rice,
paddy etc. were declared to be comercial crops for the pur-
pose of the Act even in the "Madras Area". But the bye-laws
as al so the Amending Act of 1958 seemto show that Arecanut
and Coconut are the main or the principal comodities in the
"Madras Area" and these comopdities, according to the bye-
laws, are confined to South Kanara district and are not
i ncluded as commercial crops in the Bellary district at all
Once it is held that the Mysore Anendi ng Act of 1958 did not
apply to the Bellary district only fee could |l evied under S.
11(1) of the Act as'it originally stood. Under bye-law 19
the rate specified for groundnut seeds was = 9 paise per
kil ogram The notice sent by the Market Committee making
the demand fromthe respondents enpl oyed the word "cess" but
that cannot stand in the way of it being held ‘that the
demand related to a fee which alone could be |evied under S
11(1) of the Act. The finding of the High Court was that
the cess denmanded was a sales tax since it was |evied 'under
S. 11 (1) of the Act as anmended by the Amendi ng Act of 1958.
It was observed that if it was not a tax the question that
remai ned to be considered was whet her the cess demanded was
a fee and if so whether the levy of the fee was open to
criticism that it was not correlated to the -services ren-
der ed.

As it has been determned by us that the denmand by the
Mar ket Committee could be nade lawfully only in respect of a
fee the validity and legality of that levy will now have to
be deternined by the High Court. The distinction between a
fee and a tax is wel known and there are a series of
decisions of this Court on what is a fee and what are the
tests which distinguish it froma tax. See Delhi doth &
General MIls Co. Ltd. v. Chief
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Conmi ssioner, Delhi, & Ohers(1). The High Court - wll no
doubt afford the parties an opportunity of filing
suppl enentary affidavits and docunments, if necessary, for
determ ning whether the levy nade is a fee. After deciding
that matter the wit petitions win have to be disposed of in
accordance with |law by the Hi gh Court.

The appeals are allowed accordingly and the cases are
remtted to the High Court for disposal. The parties wll
bear their own costs in this Court.

V.P.S. Appeal s al | owed.

(1) [1970] 2 S. C R 348.
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