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ACT:
G vil Pr ocedur e~ Code, 1908: Secti on 100- - Second

Appeal - Serious question-of |aw involved--H gh Court not to
di sm ss the appeal /in I'imne

Punj ab Pol i ce Rul es, 1934: Rul e 16.2(2)--Police
Oficer--Conviction of--Dismssal fromservice--Suit chal-
| engi ng di smissal--Period of Iinmitation--Wat is.

HEADNOTE:

The respondent, a constable, convicted wunder 'sections
325/ 34 of the Indian Penal Code along with another co-ac-
cused constable and dism ssed fromservice, filed a suit
chal l engi ng his dismssal, which was dism ssed by the tria
court holding that it was barred by limtation. On appea
the First Appellate Court decreed his suit by holding that
the respondent-plaintiff was discrimnated because hi's co-
accused was re-instated in service pursuant to the decision
in the suit filed by the co-accused; his dism ssal - was void
on the ground of arbitrariness, and the bar —of Ilimtation
was not applicable.

The defendant-appellant filed a regular second appea
agai nst the aforesaid decree before the Hi gh Court which was
di smissed in limnmne.

In the appeal to this Court it was contended on behalf
of the appellant that the H gh Court erred in dismssing the
second appeal in Iimne
Al'l owi ng the appeal, this Court,

HELD: 1. Serious questions of law are involved-in this
case and they shoul d not have been lightly brushed aside by
the Hi gh Court in the manner it has been done. Therefore the
Hi gh Court erred in dismssing the second appeal in |imne
[ 824F; 825D

2. Rule 16.2 (2) of the Punjab Police Rules, 1934 nanda-
torily directs that a police officer judicially sentenced to

rigorous inprisonment exceeding one nonth shall be dis-
m ssed, and this mandate of | aw
823

cannot be ignored on the ground that in the case of another
nmenber of the police force a nmistake was committed. [824F]

3. The appellant’s assertion that the respondent’s co-
accused who was .reinstated in service pursuant to the
Court’s decision was subsequently dism ssed has not been
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denied by the respondent. The case is, therefore, remtted
to the High Court for fresh disposal. [824G 825D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4055 of
1987.

From the Judgnent and Order dated 11.8.1987 of the
Punj ab and Haryana Hi gh Court in R S.A No. 2092 of 1987.
C.M Nayar for the Appellants.

R P. Agarwal and U.S. Prasad for the Respondent.
The Judgrment of the Court was delivered by

SHARMA, J. This appeal of the State of Punjab by specia
| eave arises out of a suit filed by the respondent, Nachhat-
tar Singh. The plaintiff-respondent was serving the State
Police as a constable when an incident took place on
17.2.1971, which led to the prosecution of the plaintiff
along with the Head Constable Kahan Singh and the Sub
| nspect or Bal dev Singh. The charge nade against t he
plaintiff was that he physically assaulted and detai ned one
@urdial Singh. The accused were tried and Bal dev Singh was
acquitted. So far the plaintiff and Kahan Singh were
concerned, they were found guilty under s. 325 read with s.
34 of the Indian Penal Code and several other sections, and
were sentenced to rigorous inprisonment for six nmonths each
The conviction was naintained up to the Suprene Court stage.
The Senior Superintendent of Police, Patiala, thereafter
di sm ssed the plaintiff on 20.4.1976. This order of dism ss-
al was challenged as illegal inthe present suit which was
instituted on 6.11.1982.

2. Besides taking several technical objections, the suit
was defended on nerits, as well as on'the ground of  limta-
tion. Fromthe judgnment of the trial court it appears that
only two questions were pressed by the parties, nanely,
whether the suit was barred by limtation and whether the
order of dism ssal was illegal on'the ground that the plain-
tiff was not served with a show cause notice before the
i mpugned order was passed. Both the issues were decided by
the | earned
824
Subordi nate Judge against the plaintiff and the suit ~was
accordi ngly di sm ssed.

3. The plaintiff appealed against the decision. It
appears that before the Additional District-Judge, who heard
the appeal, it was contended on behal f of the plaintiff that
the other accused constabl e Kahan Si ngh, who wasal so con-
victed with the plaintiff, had also filed a separate  suit
against his dismssal fromservice, which was decreed 'with
an observation that it was open to the conpetent authorities
to pass fresh order of punishnment in accordance with | aw,
but while no further punishment was awarded to Kahan ' 'Si ngh
the respondent’s service stands termnated. A plea of  dis-
crimnation was taken on this basis which was accepted by
the first appellate court and the suit was decreed. On the
guestion of limtation the court after a very brief discus-
sion in the judgnent held that the inpugned order of dis-
m ssal was void on the ground of arbitrariness and, there-
fore, the bar of limtation would not apply. It was further
observed that this decision would not preclude the authority
to award a m nor puni shrment, provided such a punishnment has
been awarded to the other police officials tried and con-
victed along with him The authority was also pernitted to
take a decision in regard to the pay and all owance for the
period the plaintiff remained out of service because of his
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being in jail

4. The defendant-appellants filed a regular second
appeal before the H gh Court against the decree of the first
appel l ate court which was dism ssed at the adm ssion stage
by merely saving: --
"HEARD. DI SM SSED'
It has been contended on behal f of the appellants, and in
our view correctly, that serious questions of law are in-
volved in this case and the H gh Court erred in dismssing
the second appeal in linmne. It has been argued that Rule
16.2(2) of the Punjab Police Rules, 1934 mandatorily directs
that a police officer judicially sentenced to rigorous
i mprisonnent exceeding one nonth shall be disnmissed, and
this mandate of | aw cannot be ignored on the ground that in
the case of another nenber of the police force a nistake was
comm tted. Besides, it has been asserted on oath before this
Court and not denied by the respondent that the aforesaid
Kahan /Singh had to be re-instated in service for a short
time in pursuance of the decision in the suit as the order
of his di'sm'ssal had been passed by an authority not conpe-
tent in this regard, and that |ater he was again dism ssed.
It has al so been pointed out that another convicted consta-
bl e Surinder Singh was given the

825
benefit of probation by the crimnal court and his case,
therefore, is distinguishable. Even in-the concluding por-

tion of the last paragraph of the judgnent of the Additiona
District Judge, the possibility that "the ‘other police
officials convicted with him' (thatis, the plaintiff) m ght
have been | ater punished, is recognised.

5. It has been further urged on behal f of the appellants
that the finding of the Additional District-Judge on the
guestion of linmtation is patently illegal inasmuch as the
j udgrment assunes that no law of limtation is applicable to
suits where an order is inpugned as being void. The Hi gh
Court should have exam ned the plaint for finding out the
cause of action for the suit and then in that light deter-
mned the correct article of the Limtation Act applicable
to the case. Serious objection has been taken against the
observations of the first appellate court permitting the
conpetent authority to inflict only minor punishment on the
plaintiff in certain conditions, and the direction about the
paynment of the salary and the other enplunents. After heat-
ing the learned counsel for the parties, we agree with the
appel lants that the question involved in this suit _should
not have been lightly brushed aside by the High Court in the
manner it has been done. W, therefore, set aside the judg-
ment of the High Court and remt the case to it for fresh
di sposal in accordance with law. It will be open to the
appellants to file an application for adnmitting additiona
evidence in regard to the further orders passed  against
Kahan Singh subsequent to the civil court’s decree in his
favour, and to argue before the H gh Court that the case of
the present plaintiff is distinguishable. The Hi gh Court
should call for the records and decide the case finally at
the notion stage itself as the case is an old one. 1In the
event of admission of fresh evidence, the H gh Court shal
permit the plaintiff to file relevant rebutting evidence.
The operation of the decree of the first appellate court

shall remain stayed till the final disposal of the second
appeal by the High Court. The appeal is accordingly all owed.
There will be no order as to costs.

T.N A Appea
al | owed.

826
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