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| ncone Tax- Re-assessment-Ori gi nal assessment under t he
Provi si ons of Travancore, Cochin-and Mysore income-tax Acts-
Constitutional changes resulting in Travancore and Cochin
and Mysore becoming Part B States-Extension of Indian
income-tax Act to those States-- ~Applicability of the
Travancore, Cochin and Msore Incone-tax Acts for re-
assesnment for Prior Period-Financial agreenent between the
President of India and the Rajpranukh-
96
752
Ef fect on re-assessnent Proceedi ngs-Travancore |ncone-tax
Act, 1121 (Travancore XXl I'I O 1121), s. 47-Cochin |ncome-
tax Act, 1117 (Cochin VI O 1117), s. 44 -Msore |Incone-tax
Act, 1923 (Mysore V O 1923), s. 34-Finance Act, 1950  ( XXV
O 1950), s. 13(1)Constitution of India, Arts. 278 and 295.

HEADNOTE:
Section 13(1) of the Finance Act, 1950, provided | f
i mediately before the 1st day of April, 1950, there is in

force in any Part B State...... any law relatingto incone
tax or supertax or tax on profits of business, that |aw
shall cease to have effect except for the purposes of the

| evy, assessnment and coll ection of incone-tax and super-tax
in respect of any period not included in the previous year
for the purposes of assessnment under the Indian |ncone-tax
Act, 1922 for the year ending on the 31st day of ' March

1951, or for any subsequent year, or, as the case may be,
the | evy, assessnent and collection of the tax on profits of
busi ness for any chargeabl e accounting period ending on or
before the 31st day of March, 1949."

The appellant, a nerchant carrying on his business in the
erstwhile States of Travancore and Cochin, was assessed to
income-tax for the two accounting years 1122 M E. (1946-
1947) and 1123 M E. (1947-1948) under the incone-tax |aw
in force there, nanely, the Travancore Incone-tax Act of
1122 M E. and the Cochin Income-tax Act of 1117 M E

Between 1947 and 1950 there were constitutional changes
resulting in the integration of the two States, formation of
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the United State of Travancore and Cochin, accession of the
latter to the Dom nion of India, and finally, its acceptance
of the Constitution of India whereby it becane a Part B
State within the Constitution of India. The question of
financial integration was considered by the Indian States
Fi nances Enquiry Comrittee and on the basis of the
recomendati ons made by it a financial agreenent was entered
into on February 25, 1950, between the President of India
and the Rajpranukh of the State of Travancore- Cochin. By
Art. 277 of the Constitution taxes |eviable wunder the
Travancore Incone-tax Act or the Cochin Inconme-tax Act
continued to be so levied until provision to the contrary
was nmade by Parlianent by law. Such provision was made by
the Finance Act, 1950, which extended the Indian |ncone-tax
Act, 1922, to the State of Travancore-Cochin, but by s.
13(1) saved certain provisions of the Travancore and Cochin
I ncome-tax Acts. In respect-of the assessnent for the
accounting year 1124 M E the Incone-tax Oficer of
Er nakul am’ rejected the appellant’s books of account as
unreliabl'e and nade a " best of judgnent assessnment by his
order dated January 11, 1952. ~On February 12, 1952, the
I ncome-tax Officer, Ernakulam issued four notices to the
appel l ant, two under s. 44 O the Cochin Income-tax Act and
two under s. 47 of the Travancore Inconme-tax Act stating
therein that in consequence of definite information which
had cone into his possession, he had discovered that the
i ncomre of the appellant
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for the assessnment years 1123 and 124 M E had been under-
assessed and that he proposed to re-assess the said incone ;
and the appellant was asked to subnmit a return in respect of
his total world inconme for the two years in question. The
appel l ant challenged the jurisdiction of° the |ncone-tax
Oficer to re-assess his inconme and contended (1) that the
assessment order dated January 11, 1952, nmade by the Income-
tax Oficer for the accounting year 1124 M E. being the
only docunent on which the Incone-tax Officer relied for
issuing a notice to the appellant, the requisite conditions
for the application of the statutory provisions wer e
l acking, (2) that s. 13(1) of the Finance Act, 1950, did not
have the effect of saving the provisions of the ~Travancore
I ncome-tax Act or the Cochin Inconme-tax Act for the purpose
of re-assessnment of incone-tax, and (3) that the financia
agreenment rmade between the President of India and the Raj-
pramukh dated February 25, 1950, which received constitu-
tional sanctity in Art. 278 of the Constitution, rendered
t he initiation of such re- assessment pr oceedi ngs
unconstitutional and void

Held, (1) that though the neaning of the phrase " definite
information " in S. 44 (1) O the Cochin Inconme-tax Act and
S. 47(1) O the Travancore |ncome-tax Act, must depend on
the circunmstances of each case, there nust be a ' casua
connection between the information and the di scovery,
referred to in the sections ; but discovery does not nmean a
conclusion of certainty at the stage of notice ; it is
enough if the Income-tax O ficer forns an honest beli ef.
Accordingly, the assessnent order dated January 11, 1952,
which disclosed a definite and systematic pattern of
transactions for avoi dance of tax not only in respect of the
year covered by the order but spread over years anterior to
it, amunted to information which, if honestly believed,
woul d reasonably support the opinion of the Incone-tax
Oficer that there was a discovery of " escaped " inconeg,
etc., within the neaning of the sections ;
Firmjitanyam N ymal ram v. Comm ssioner of |Inconme-tax, A 1.
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R 1952 Pat. 163, approved.

(2)that the expression " |evy, assessment and collection of
incone tax " in s. 13(1) O the Finance Act, 1950, was wi de
enough to conprehend re-assessnent proceedi ngs under s. 47
of the Travancore Income-tax Act and S. 44 O the Cochin
I nconme-tax Act;

Conmi ssi oner of Incone-tax, Bonbay Presidency and Aden v.
Khenthand Randas, (1938) L. R 65 1. A 236, explained.

Firm L. Hazari Mal v. Incone-tax Oficer, Anmbala, A 1. R
1957 Punjab 5, approved.

(3)that on a true construction of the recomrendati ons of the
I ndian States Finances Enquiry Commttee, the financia
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agreenent between the President of India and the Rajpranukh
did not render the inpugned proceedi ngs unconstitutional or
voi d.

In the connected appeal s, the respondents who were merchants
doing /business in the State of Mysore, were assessed to
i ncome-tax under the Mysore Incone-tax Act, 1923, for the
years prior to the integration of Mysore with India. But
subsequent to the integration of Mysore notices under S. 34
O the Mysore Income-tax Act were issued against them for
re-assessment of incone-tax for the years prior to the
integration. The respondents contended that the |ncone-tax
Oficer had no jurisdiction to issue such notices on the
grounds (1) that under the Finance Act, 1950, the Mysore
I ncome-tax Act, 1923, stood repealedon and from April 1,
1950, and s. 13(1l) of the former Act kept alive the Msore
Act for the purpose of |evy, assessment and collection of
i ncome-tax, etc., for the period nmentioned therein, but did
not save s. 34 O the Mysore Incone-tax Act for the purpose
of re-assessnment of income-tax and, therefore, the notices
i ssued under s. 34 were without jurisdiction and authority,
(2) that the financial agreenent between the President of
I ndi a and the Raj pramukh of Mysore, dated February 28, 1950,
rendered the initiation of such re-assessnment proceedi ngs
unconstitutional and void, and (3) that the jurisdiction
under s. 34 O the Mysore Incone-tax Act was |imted to
ascertai nment of extra income not assessed and the section
did not confer jurisdiction to make a new assessment under
the Act. -

Held, (1) that the Finance Act, 1950, enpowered the | ncone-
tax O ficer to take proceedings under s. 34 O the Msore
I ncome-tax Act, for re-assessnent, for the prior years,  of
the under estinmated or escaped inconeg;

(2)that the financial agreenent dated February 28, 1950, did
not render the proceedings for re-assessnment, unconstitu-
tional or void; and

(3)that though there was a distinction between an origina
or nornmal assessnment under S. 23 and a re-assessnment under
s. 34 of the Mysore Incone-tax Act, the expression-" |evy,
assessnent and col |l ection of income-tax " in s. 13(1) of the
Fi nance Act, 1950, had been used in a conprehensive sense so
as to include the whole procedure for inposing liability
upon the assessee.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION: Civil Appeals Nos. 143 to 145
of 1954, 27 to 30 and 161 to 164 of 1956.

Appeals from the judgrment and order dated Septenber 14,
1953, of the former Travancore-Cochin High Court in Oigina
Petitions Nos. 53, 56 and 57 of 1952. Appeals from the
judgrment and order dated Decenber 14, 1954, of the Msore
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Hi gh Court in C. P. Nos.
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52 and 53 and W P. Nos. 105 and 106 of 1954. Appeals from
the judgnent and order dated March 22, 1955, of the Msore
High Court in Wit Petition No. 122 of 1954 and order dated
April 7, 1955, in WP. Nos. 35, 36 and 37 of 1955

K.S. Krishnaswam Ilyengar, M U. |Isaac and Sardar Bahadur
for the appellants in C. As. Nos. 143-45 of 1954.

H. N. Sanyal, Addl. Solicitor-General of India, B. Gana-
pathy Iyer and R H. Dhebar, for the appellants in C. As.
Nos. 27-30 and 161-164 of 1956.

R Ganapathy lyer and R H. Dhebar, for the respondent in
C. As. Nos. 143-145 of 1954.

A V. Viswanatha Sastri and G  CGopal aki shnan, for the
respondents in C. As. Nos. 27-30 of 1956.

A. V. Viswanatha Sastri, K. R Choudhury and G Copal akri -
shnan, for the respondents in C. As. Nos. 161-164 of 1956.
1958. April 28.- The Judgnent of the Court was delivered by
S.K. DAS J.-This judgnment relates to and governs eleven
appeal s whi.ch for conveni ence have been classified into two
gr oups. The ~first group nmay be called the group of
Travancor e- Cochi n appeals, and within this group fall Civi
Appeal s Nos. 143 to 145 of 1954. The, second group may be
cal l ed the group of ‘Mysore appeals and within this group are
ei ght appeals, namely, Cvil Appeals Nos. 27 to 30 of 1956
and 161 to 164 of 1956. By reason of the circunstance that

certain conmon questions of |law and fact arise in all these
el even appeals, they have been heard one after the other
but it wll be convenient and will avoid confusion if we

state the facts relating to the Travancore-Cochin group
first and then deal with the questions arising therefrom

We shall then state the additional facts of the Mysore group
of appeals, and answer the questions arising therefrom in
so far only as they have not been answered already in
relation to the Travancore-Cochin group. It may be here
added
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that in the Travancore-Cochin appeals (Cvil Appeals 143 to
145 of 1954) the appellant is the assessee, A N Lakshmana
Shenoy, of Messrs. New Guna Shenoy Conpany, FErnakulam and
the two respondents are the Incone-tax O ficers of Ernakul am
in Cochin and of Kottayamin Travancore. In the other group
of appeals, nanely, the Mysore appeals, the appellants are
the Incone-tax Oficers of certain incone-tax circles in
Bangal ore and the respondents are assessees who carry on
busi ness within the jurisdictional area of the said | ncone-
tax O ficers. In the Travancore Cochin appeals,  the Hgh
Court of Travancore-Cochin canme to a decision  against. the
assessee, while in the Mysore appeals the H gh Court of
Mysore canme to an opposite conclusion on identical questions
of law, that is why in the first group of appeals the
assessee is the appellant and in the second group the
appel l ants are the Incone-tax Oficers.

Travancore- Cochin appeal s: W proceed now to deal with the
Travancore- Cochin appeals. The assessee, A N Lakshnmana
Shenoy, is a hardware nerchant who carried on his trade and
busi ness for several years in the then States of Travancore
and Cochin, with his headquarters at Ernakulam in Cochin

He was assessed to income-tax in both the States under the
income-tax law in force there, nanely, the Cochin Incone-tax
Act of 1117 M E. (hereinafter referred to as the Cochin
Act) and the Travancore Incone-tax Act of 1121 M E

(hereinafter referred to as the Travancore Act). He was so
assessed by the Inconetax Oficer at Ernakulam for the
Cochin State and the Incone-tax Officer at Kottayamfor the
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Travancore State. It is a matter of history that Cochin and
Travancore were formerly independent States, and till the
| apse of paranpbuntcy, the Crown as represented by and
operating through the political authorities provided the
nexus bet ween those States and the Central I ndi an
Government. The Indian | ndependence Act, 1947, rel eased the
States fromtheir obligation to the Crown; but in August,
1947, the Rulers of the two States acceded to the Doninion
of India. This was followed by a process of
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two-fold integration-the consolidation of the States into
si zeabl e adm ni strative units and their denocratisation. On
May 27, 1949, the Rulers entered into a covenant which was
concurred in by the Governnent of India. By that covenant
the Rulers agreed that as fromthe first day of July, 1949,
the States of Travancore and Cochin should be united in and
form one State with a commpn - executive, |legislature and
judiciary by the name of the United State of Travancore and
Cochin. The covenant further provided that " there shall be
a Rajpramukh for the United State and the Ruler of
Travancore shall be the first ~Rajpranmukh; the executive
authority of the United State shall be exercised by the
Raj pramukh and there shall be a council of mnisters to aid
and advise him". Article I X of the covenant said that " the
Raj pramukh shall /within a fortnight of the appointed day
execute on behalf /of the United State an |Instrument of
Accession in accordance with the provisions-of s. 6 of the
Government of India Act, 1935, and in place of the earlier
Instrunments of Accession of the covenanting States; and he
shal | by such Instrument, accept as matters with respect to
whi ch the Domi nion Legislature may make laws for the United
State all the matters nentioned in List' | and List " IIl of
the Seventh Schedule to the said Act, except the entries in
List | relating to any tax or duty ". There was a proviso to
the Article which said that nothing inthe Article shall be
deemed to prevent the Rajpranmukh from accepting any or al
of the entries in the said List (|l relating to any’ tax or
duty as nmatters wth respect to which the Dom ni on
Legi slature may nmake laws for the United State. On July 14,
1949, a supplenmentary Instrunent  was executed by the
Raj pramukh by which he accepted, on behalf of the United
State, all matters enunerated in List | and List Il of “the
Seventh Schedule to the Governnent of India Act, 1935, as
matters in respect of which the Dominion Legislature night
nake |laws for the United State, subject, however, to "the
proviso that nothing contained in the said lists or in any
ot her provision of the Government of India Act, 1935, shal
be deemed to enpower the
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Dom nion Legislature to inpose any tax or duty in the
territories of the United State. The result was -that in
spite of the integration and accession of the United | State
to the Dom nion of India, the Cochin Act continued to be in
force in the territory formerly known as Cochin and the
Travancore Act in the territory known as Travancore. On
Novemrber 24, 1949, there was a proclanmation by t he
Raj pramukh which stated that in the best interests of the
United State of Travancore and Cochin it was desirable that
the constitutional relationship established between the
United State and the Domi nion of India shall not only be
continued, but the relation as between that State and the
contenpl ated Union of India shall be further strengthened ;
it was then stated that the Constitution of India as drafted
by the Constituent Assenbly of India which included duly
appoi nted representatives of the United State provided a
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suitable basis for strengthening the relation between the
two States. The proclamation then went on to say-

" And whereas by virtue of the power vested in it under the
Covenant establishing this State, the Legislative Assenbly
of the State has resolved that the Constitution framed by
the Constituent Assenbly of India be adopted by this State.

I now hereby declare and direct-

That the Constitution of India shortly to be adopted by the
Constituent Assenbly of India shall be the Constitution for
the United State of Travancore and Cochin as for the other
parts of India and shall be enforced as such in accordance
with the tenor of its provisions.

That the provisions of the said Constitution shall as from
the date of its commencenent, supersede and abrogate al
ot her constitutional provisions inconsistent therewith which
are at present in force inthis State."

The Constitution ~of India cane into force on January 26,
1950, .and on that date Travancore-Cochin becane one of the
Part B States within the Constitution of India. Under that
Constitution the subject of "taxes on income other than
agricul tural incone" was
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included in the Union Legislative List and Parliament al one
had exclusive power to; nake |aws in respect thereof Al
laws in force in the territory of Travancore-Cochin becane
subject to the Constitution of Indiawhen it canme into
force; but Art. 277 of the Constitution enaccted-

" Any taxes, duties, cesses or fees which inmediately before
the comencenent of this Constitution, were being lawfully
| evied by the Governnent of any State or by any municipality
or other local authority or body for the purposes of the
State nunicipality, district or other l|ocal area nay,
notw t hst andi ng that those taxes, duties, cesses or fees are
nmentioned in the Union List, continue to be levied and to be
applied to the sane purposes until provision to the contrary
is made by Parlianment by |aw.

The result of the aforesaid provision of the Constitution
was that the taxes leviable under the Cochin Act or the
Travancore Act continued to be so levied until provision to
the contrary was made by Parliament by law. Such provision
was made by the Finance Act, 1950 (XXV of 1950). Section 3
of that Act extended the Indian |Incone-tax Act, 1922, to the
whol e of India except the State of Jammu and Kashmr, w th
effect fromApril 1, 1950. The interpretation of s. 13 (1)
of this Finance Act, 1950, is one of the questions argued in
these appeals, and the relevant provision of that sub-
section rmust be quoted in full-

"I'f imredi ately before the 1st day of April, 1950, there, is
in force in any Part B State other than Jamu and Kashmr,
or in, Mnipur, Tripura or Vindhya Pradesh or in the nerged
territor of CoochBehar any law relating to income-tax or
super-tax or tax on profits of business, that |aw  shal
cease to have effect except for the purposes of the '|evy,
assessnment and collection of incone-tax and super-tax in
respect of any period not included in the previous year for
the purposes of assessnment under the Indian Income-tax Act,
1922, for the year ending on the 31st day of March, 1951, or
for any, subsequent year, or, as the case nmay be, the |evy,
assessment and col |l ecti on of

97
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the tax on profits of business for any chargeabl e accounting
peri od ending on or before the 31st day of March 1949.
Provided that any reference in any such law to an officer,
authority, tribunal or court shall be construed as a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 22

reference to the corresponding officer, authority, tribuna

or court appointed or constituted under the said Act, and if
any question arises as to who such corresponding officer

authority, tribunal or court is, the decision of the Centra

Covernment thereon shall be final: "

So far we have traced the constitutional history of the
integration of Travancore-Cochin, its accession to the
Domnion of India and finally its acceptance of t he
Constitution of India whereby it becamre a Part B State
within the Constitution of India. W now go back to the
story of the assessments made on the assessee. The incone
of the assessee for the two accounting years, 1122 and 1123
M E. (corresponding to the years ending on August 16, 1947,
and August 16, 1948, respectively) was assessed in the two
assessment years, 1123 and 1124 ME. in accordance with the
Cochin Act by the Income-tax Oficer at Ernakulam by his
orders dated July 28, 1949, and January 31, 1950,
respectively. These ~ assessnents, the assessee all eged,
becane final and he paid the taxes accordingly. Simlarly,
the i ncone of the assessee in Travancore for the accounting
years 1122 and 1123 M E. was assessed under the Travancore
Act for the assessnment years 1123 and 1124 by the Income-tax
Oficer, Kottayam by his orders dated April 11, 1949, and
July 30, 1949, and these assessnments al so, according to the
assessee, becane final and he paid the 'taxes accordingly.
The incone of the assessee for the accounting year 1124
M E. was assessed under the Indian Inconmetax Act ' 1922, in
the assessnent year 1951-52 by the Incone-tax Oficer

Er nakul am by his order dated January 21, 1952. ' The account
books of the assessee were rejected as unreliable and the
I nconme-tax O ficer, Ernakulam nade a " best of judgnment
assessnent. This assessnment order is Ext. VIIL ~in the
record. The assessee appeal ed against it and, subsequently,
on
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December 14, 1953, that is, subsequent to the decision on
the three wit petitions filed in the H gh Court of
Travancore- Cochin, the Appellate Assistant Conm ssioner

Trivandrum passed an order which has been produced before

us with an application for taking it on the record. We
accepted the application and both the assessment order, Ext.
Vi1l dated January 21, 1952, and the appellate order dated

Decenmber 14, 1953, will be duly considered by us.

On February 12, 1952, the Income-tax O ficer, Ernakulam
i ssued four notices to the assessee, two under s. 44 of the
Cochin Act and two under s. 47 of the Travancore Act stating
therein that in consequence of definite information which
had cone into his possession, he had discovered that the
incone of the assessee assessable to incone-tax for/ the
assessment years 1123 and 1124 M E. had been under-assessed
and the I ncone-tax Officer, therefore, proposed to re-assess
the said income; the assessee was asked to subnmit a ' return
in respect of his total world income, for the two years in
guesti on. On March 14, 1952, the Inconme-tax O ficer

Kottayam issued two simlar notices to the assessee under
s. 47 of the Travancore Act stating therein that he had
di scovered in consequence of definite information which had
cone into his possession that the incone of the assessee for
the two years 1123 and 1124 assessable to income-tax had
ei t her escaped assessment or had been under-assessed or had
been assessed at too low a rate and therefore be proposed to
re-assess the said incone. Presunably, the | nconet ax
Oficer, Kottayam issued the two notices, because it was
doubtful if the Incone-tax Officer, Ernakulam had authority
to issue notices to the assessee under the Travancore Act.
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Not hi ng, however, turns upon this, so far as the appeals
bef ore us are concerned.

On June 16, 1952, the assessee filed a wit petitionin the
H gh Court of Travancore-Cochin in which he challenged the
jurisdiction of the Income-tax Oficer, Ernakulam to re-
assess his incone for the two assessnent years, 1123 and
1124 M E. On the very day on which the assessee filed his
wit petition, the Inconetax O ficer, Ernakulam nade an "
escaped i ncone "
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assessment under s. 44 of the Cochin Act for the assessnent
year 1123. This’ order was comruni cated to the assessee on
June 17,1952, and the assessee filed a second wit petition
in, the Hi gh Court TravancoreCochin ion June 19, 1952, in
whi ch he again challenged the, jurisdictions of the Incone-
tax-Officer, Erhakulamto nmake the assessment Linder s. 44
of the Cochin Act and further said that % he assessment was
made in spite of his application for adjournment 'and an
"order  of stay passed by the High Court on June 17, 1952.
On June 20, 1952 the assessee filed a third wit petition in
the Travancore-Cochin H . gh Court in respect of the two
notices issued to himby the lnconme-tax O ficer, Kottayam
By this wit petition the assessee chal | enged t he
jurisdiction of the Inconme-tax Oficer, Kottayam to issue
the two notices; in question under s. 47 of the Travancore
Act. ;These three wit petitions, nunbered as origina
petitions 53, 56 and 57 of 1952, were dealt with together by
the TravancoreCochiin H gh Court and a Bench of three Judges
of the said High Court held by their judgnent. and order
dat ed Septenber 14, 1953, that the, two Income-tax Oficers
concerned had jurisdiction to re-assess the incone of the
assessee for the: two assessnment years 1123 and 1124 M E.
They accordingly dismssed the wit petitions, but  without
costs. They, however, gave a certificate that the ' cases
were fit for appeal to the Suprenme Court under Art. 133 of’
the Constitution and on that certificate the three appeals,
which we have call ed Travancore-Cochin appeals, have been
brought to this Court, fromthe judgnment and order of the
Hi gh Court of Travancore-Cochin dated Septenber 14, 1953.

In the Hi gh Court three nmain points were urged on behalf of

the assessee : the first point taken was that ~with the
passing of the Finance Act, 1950, which —made Travancore-
Cochin a " taxable territory " within the neaning of the

Indian Inconme-tax Act, 1922, incometax |laws of Travancore
and Cochin becane void and i noperative and Parlianment could
not, wunder s. 13, keep alive the Incone-tax Acts of

Travancore and ' Cochin, or any, provi si.ons t her eof
inconsistent with
763

t he Constitution Section 13 of the Finance Act, 1950, was,
therefore, invalid in so far as it tried to keep-alive the
Cochin Act or the Travancore Act for the purpose of | Ievy,
assessment and collection of inconetax, for, the ' period
referred to therein. The second contention was that even if
s. 13 of the Finance Act, 1950,was valid and kept alive the
provi sions of the Cochin Act and the Travancore Act, it did
so only " for the purpose of the Ilevy, assessnent and
collection of incone-tax and super-tax " in respect of the
period nentioned in the section, and s. 13(1) did not have
the, effect of saving the provisions of the Travancore Act
or Cochin Act for, the purpose of " re-assessnent of incone-
tax and super-tax ". The third contention urged was that
neither of the two Inconme-tax Oficers concerned had any
definite information in consequence of which they cane to
any discovery that the incone of the assessee for the two
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years in question had been under’ -assessed or escaped
assessnment or had been assesed at too |low a rate. It was
contended on behalf of the assessee that the statenents in
the notices with regard to definite information etc. were
only " a pretence to clutch at jurisdiction " and the very
foundation of the action sought to be taken by the Incone.
tax O ficers under s. 44 of the Cochin Act or s. 47 of the
Travancore Act was non-existent. The |earned Judges of the
H gh Court negatived the aforesaid contentions, and as we
have already stated, the wit petitions.

Before us the first point urged on behalf of the assessee in
the H gh Court has not been pressed. The other two points,
nanely, (1) the true construction of s. 13(1) of the Finance
Act, 1950, and (2) tile absence of any foundation for the
action sought to be taken under s. 44 of the Cochin Act or
s. 47 of the Travancore Act have been pressed wth great
vehemnence. A third point which was specifically raised in
the Mysore appeals inthe Hi gh Court there and which arises
in the Travancore-Cochin appeals also, has been taken
:before us, though it was not specifically taken in the Hi gh
Court of Travancore-Cochin. W have allowed |earned counse

for the assessee to raise the point, as
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it involves a pure gquestion of law. The point is this. In
the wake of accession and political integration of the

States and Unions of ‘States with India arose the problem of
federal financial integration. The States ,and Unions of
States, so long as they continued as separate wunits, had
retained their own pre-existing public finance  structures.
They had one common feature, distinguishingthem from the
Provinces of India, in that except in respect of certain
matters covered by the Standstill Agreenents, the States
were free to follow their own policies in nmatters of federa

finance and taxation, that is to say, inthe field of public
finance, such as customs, incone-tax, central exci se,
rail ways, posts and tel egraphs etc.” When the question of
integration of these States with I'ndia arose, naturally the
guesti on of extinguishing the special rights and obligations
of the States in the field of federal finance and of ~naking
good to themthe net gap in their revenues also arose. By a
resol ution dated Cctober 22, 1948, the CGovernment of India
appoi nted a commttee of experts, referred to as the |Indian
States Finances Enquiry Committee, to consider the problem
of federal finance. The Committee’'s terns of _reference
were, inter alia, as follows-

" To exanine and report upon

(1)the present structure of Public Finance in Indian States
and Uni ons of States;

(2)the desirability and feasibility of integrating Finance
in Indian States and Unions of States with that of the rest
of India, to the end that a uniform system of  Federa

Fi nance may be established throughout the Dom nion of |ndia;

(3)whether, and if so, the extent to which the process of
integrating Federal Finance in the Indian States and Unions
with that of the rest of India should be gradual and the
manner in which it should be brought about; and the
machi nery required for his purpose, especially as regards
t he | egi sl ative gr oundwor k and the admini strative
Organi sation necessary for the inposition, assessnent and
collection of federal taxes; ".

The Conmmittee subnmitted a report in due course and
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made certain recomendations. On the basis of t hose
recomendati ons certain agreenents were entered into between
the President of India and the Rajpramukhs, including the
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Raj pramukh of Travancore-Cochin and the Rajpramnmukh of
Mysore. W shall refer in somewhat greater detail to these
agreenments, particularly the agreenments entered into by the
Raj pramukhs of Travancore-Cochin and Mysore. The contention
on behal f of the assessee is that these agreements with Part
B States with regard to certain financial matters received
constitutional sanctity in Art. 278 of the Constitution (now
repeal ed by the Constitution (Seventh Anendrment) Act, 1956).
Article 278, so far as it is relevant for our purpose, was
in these terns

" 278 (1). Notwithstanding anything in the Constitution,
the Governnent of India may, subject to the provisions of
clause (2), enter into an agreenment with the Governnent of a
State specified in Part B of the First Schedule with respect
to-

(a)the levy and collection of any tax or duty |leviable by
t he Government of India in such State and for t he
distribution of~ the  proceeds thereof otherwise than in
accordance wi th the provisions of this Chapter ;

(b)........ ..
(€)oo
and, when an agreenent iS so entered into, the provisions of
this Chapter shall in relation to such State have effect

subject to the ternms of such agreement." The argument on
behal f of the assessee is that the reconmmendations of the
I ndi an States Finances Enquiry Committee which were accepted
by the Rajpranukh of Travancore-Cochin in- the agreenent
entered into by the Rajpramukh with the President of India
on February 25, 1950, were designed to secure " |ega
continuity of pending proceedings " and finality and
validity of conpleted proceedings " under  the preexisting
State legislation ; therefore, s. 13(1) of the Finance Act,
1950, should be so construed as to be in consonance with the
aforesaid agreenent, and, in the alternative, if s. 13(1) is
construed to be at variance with the aforesaid financia
agreement, it should be
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held to be void by reason of the; provisions; of Arts. 278
and 295 of the Constitution.

We proceed now to a consideration in detail of the arguments
urged before us on behalf of the assessee in the Travancore-
Cochin appeals. 1In |logical sequence the point as to - the
absence of foundation for the -action taken by the two
I ncome-tax O ficers of Ernakul amand Kottayamin the matter
of the issue, of" notices. for reassessnent; cones first and

we propose nowto deal with it. It is necessary at this
stage to set out the two sections under which thelncone-tax
O ficers proposed to take action agai nst the assessee. The

two sections are s. 44 of the Cochin Act and s. 47 of the
Travancore Act. Section, 44 of the Cochin Act, so far as it
is relevant for our purpose, is in these terns-

" 44(1) 1f in consequence of definite information which has
cone, into his possession the Inconme-tax O ficer discovers,
that income’ profits or gains chargeable to income-tax  have
escaped assessnent in any year, or have been under-assessed,
or have been assessed at too |low a rate, or have been the
subj ect of excessive relief under this Act the I|ncone-tax
Oficer way, in any case in which he has reason to believed
that the assessee has concealed the particulars of his
income or deliberately furnished inaccurate particulars
thereof, at any tinme within eight years, and in any other
case at any tinme within four years of the end of that-year
serve, on the person liable to pay tax on such inconeg,
profits or gains, or, in the case of a. conmpany, on the
principal officer thereof, a notice containing all or any of
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the requirenent, which may be included in a notice under
sub-section (2) of section 27, and, nmmy proceed to assess or
re-assess such incone profits or gains, and the provisions
of this Act shall so far as may be, apply, accordingly,as if
the notice were a notice issued under that sub-section.”
Section 47 (1) of the Travancore Act is identical ill terns
and need not therefore be, quoted. It is worthy, of note
that the ternms of the. aforesaid two sections are similar to
s. 34 of, the Indian Incone tax Act, 1922, as it,.stood
after the amendi ng Act of 1939 and, before the anendnments of
1948. The two requisites conditions
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for the application of the section are contained in the
first part, and they are: firstly, there nust be definite
i nformati on which has come into possession of the Incone-tax
Oficer and, secondly, in-consequence of that information,

the Income-fax O ficer discovers that,, incone, profits or
gai ns chargeable to i'ncome-tax have escaped assessment in
any year etc. |Itis only when these two conditions are

fulfilled that the Incone-tax O ficer can take necessary
action under s. 44. The question before us is whether these
two conditions were fulfilledin the cases out of which the
Travancor eCochi n appeal s have ari sen.

As in the High Court so also before us, the only docunent on
which the Income-tax Officers relied for this part of their
case is Ext. VIII. /This docunent, according to the |Incomne-
t ax Oficers, furnished the definite i-nf ormati on in
consequence of which they made the  necessary discovery.
Learned counsel for the assessee has taken us through Ext.
Vi, Ext. A (statement of the case submitted by the
assessee to the Appellate Assistant Commi ssioner)  and the
order of the Appellate Comm ssioner, ~dated Decenber 14,
1953, and he has contended that (1) Ext. VIIl does not
relate to the years in question and cannot, therefore,
constitute definite information for those vyears; (2) it
gives certain highly specul ative grounds for discrediting
the account books of the assessee, which grounds have not
been accepted by the Appellate Assistant Conmi ssioner; and
(3) in any view, it contained no informati on on~ which the
I ncome-t ax Oficers could be said to have nmade any
di scovery. As to (1) above, the Hi gh Court rightly pointed
out that Ext. WVIII contained information of a kind which
di scl osed a definite and systematic pattern of transactions
for avoi dance of tax not only in respect of the year covered
by the order but spread over years anterior to it.
Secondly, Ext. VIl disclosed, according to the |ncone-tax
O ficers concerned, a systematic suppression of cash Bales.,
a regular trade in purchase and sale of control | ed
commodities at profiteering rates, passing bogus bills for
purchases, understating stocks, segregating stocks
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for clandestine sales, and selling goods to the branches at
artificial book |osses. There can be no doubt that all this
information, if honestly believed, would reasonably support
the opinion of the Incone-tax Officers that there is a
di scovery of " escaped " inconme etc., within the neaning of
s. 44 of the Cochin Act and s. 47 of the Travancore Act.
But | earned counsel for the assessee argues that while it
may be right to say that Ext. VIII prim facie contains the
kind of information which will satisfy the conditions of s.
44 of the Cochin Act and s. 47 of the Travancore Act, we
nust take note of the fact that according to the Appellate
Assi stant Conmm ssi oner, as shown by his order dated Decenber
14, 1953, the so-called information contained in Ext. VI
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was really non-existent, and the information being non-
existent, there was no foundation for the action taken by
the Income-tax Oficers. We are unable to accept this
argunent as correct. Apart fromthe consideration that the
order of the Appellate Assistant Comnissioner was not
avai |l abl e when the Income-tax Officers issued their notices,
we think that the argunent overstates the effect of the
order of the Appellate Assistant Conmissioner. It is true
that the Appellate Assistant Comnm ssioner considered in
detail the various criticisns of the Income-tax Officer with
regard to the account books along with the explanations
offered on behalf of the assessee; but he expressed his
final conclusion in the foll ow ng words:

“ | have given nmy careful consideration to the various
adverse criticisms of the lncome-tax Oficer and to the
Advocate’s answers thereto. | have also |ooked into the
accounts and other revelant papers. As a result, | am
satisfied that the Income-tax Oficer’s criticisnms are in
nost cases not at all well founded and that the Advocate has
successfully net al nost every point raised by the forner.
In fact, the Incone-tax O ficer hinmself admtted at the time
of the hearing that -has order was shown to be quite
vul nerable. But he contended that it would not be enough if
the Advocate nerely answered the specific criticisns in the
order and that the /case shoul d be | ooked at as a whole and a
deci si on shoul d be arrived at as to whether on such
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a conprehensive view the appellant’s accounts could be
regarded as conpletely faultless-and worthy of unquestioned
acceptance. Seen fromthis broad angle, it cannot of course
be said that the accounts are free fromdefects.  There is
firstly no stock book for uncontrolled goods and the
accuracy of the inventories of opening and cl osing stocks of
such goods is therefore open to doubt. _Again, whatever nay
be the appellant’s reasons for not recording full details
for cash sales, there is the admtted fact that the cash
sal es stand partly unvouched and details as to the nanes and
addresses of purchasers are not available for the major part
of the vyear, and thereis therefore no possibility of
satisfying one-self whether all the cash sales have been
duly brought to account. There is also the further fact
that at |east some of the purchases are not —satisfactorily
vouched and that the rates of gross profit disclosed by the
accounts both at the head office and the branches ~are not
quite adequate. These, in ny opinion,~ are  sufficient
grounds for discrediting the book results and resorting to
an estimate of the turnover as well as the gross profit."

It cannot, therefore, be Raid that the order of. the
Appel | ate Assistant Conmi ssioner washed out the entire

information contained in Ext. VIII so as to strike at the
very root of the jurisdiction of the |Incone-tax  Oficers
concerned to issue the notices in question. It is to be

renmenbered that there is a distinction between receipt of
definite information as a consequence of which a discovery
is made and a notice is issued, and the final determ nation
as to the liability or extent of liability for escaped
assessment etc. W accept as correct the view expressed in
Firm Jitanram Nirmalramv. Conmi ssioner of Incone-tax (1),
that the phrase " definite information cannot be construed
in a universal sense and its neani ng nmust depend on and vary
with the circunmstances of each case. There is no doubt,
however, that the information nust be definite, that s,
nore than nere guess, gossip or runour. There nust also be
a causal connexion between the infornation and t he
di scovery; but " discovery in
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(1) A l.R 1952 Pat. 163.
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the context of the section does not mean a conclusion of
certainty at the stage of notice. What is necessary at that
stage is that the Income-tax O ficer should have formed an
honest belief upon materials which reasonably support such
bel i ef . This, in our opinion, is the correct view, and
judged from that standpoint, Ext. VIl fulfilled the
requirenents of s. 44 of the Cochin Act and s. 47 of the
Travancore Act.

We now turn to the construction of s. 13 (1) of the Finance
Act, 1950. The argunment on this point has meandered over a
wide area; but it is really dependent on the neaning to be
given to the expression for the purposes O the |evy,
assessnent and collection of incone-tax and super-tax "
occurring in the section. Does the word ' assessnent’
i nclude ’'re-assessnent’ ? The contention of the assessee is
that it does not. The Travancore-Cochin H gh Court did not
accept | this contention, but the Mysore Hgh Court did in
favour of the respondents in the Mysore appeals.

The general schenme of the Cochin Act and the Travancore Act
is the same as that of the Indian |Inconme-tax Act, 1922, and
for a clear understandi ng of the neaning of the expression
"l evy, assessnent and collection of income-tax’, it is best
to explain the general 'scheme of these Income-tax Acts with
reference to the Indian Income-tax Act, 1922, which served
nore or less as their nodel

Section 3 is the charging section which inposes liability in
respect of " the total incone of ‘the previous year of every

i ndi vidual etc.", and 'total income’ means the 'total amount
of inconme, profits and gains conputed in the manner laid
down in the Act’. It is clear that so far as the charging

section is concerned, the liability does not cease " unless
the total income, profits and gai ns have been conputed in
the manner laid down in the Act. Section 4 states \inter
alia that subject to the provisions of the Act, the tota
income of any previous year of ‘any person includes al
income, profits and gains from whatever source  derived.
Leavi ng out the sections which deal wth | ncone-t ax
authorities we cone to the sections in Chapter 111, which
explain what is
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taxabl e i ncone under different heads. Chapter IV deals with
deductions and assessnent, and the words 'assessnent’ ~and
Ire-assessment’ occur in several sections of thi's Chapter.
Under s. 22(2) the Inconetax O ficer nust serve notice on
any person whose total income is in the Income-tax Oficer’s
opi ni on of such an anobunt as to render such person liable to
income-tax, requiring him to furnish a return in the
prescribed form of his total inconme during the previous
year. Sub-section (4) authorises the Incone-tax Officer to
serve on any person upon whom a notice has been served under
sub-s. (2) a further notice requiring him to produce
accounts and docunments, subject to the limtation that  he
shal |l not require the production of any accounts relating to
a period nore than three years prior to the year previous to
the year of assessnent. Section 23 provides for the nmaking
of the assessment. Sub-section (1) requires the |ncone-tax
Oficer, if he is satisfied that the return nade under s. 22
is correct and conplete, to assess the total income and to
determ ne the sum payable. Under sub-s. (2) if the Incone-
tax Oficer has reason to believe that the return is
i ncorrect or inconplete he nust serve on the person who made
the return a notice requiring himeither to attend at the
Income-tax O ficer’'s office or to produce any evidence
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relied on in support of the return. Sub-section (3)
provides that the Income-tax Oficer, after hearing such
evi dence as the person who nade the return may produce and
such ot her evidence as the Income-tax O ficer may require on
specified points shall by an order in witing assess the
total income and determ ne the sum payable. Subsection (4)
makes provision for an assessment by the Inconetax O ficer
to the best of his judgnent if the assessee fails to nmake a
return or to conply with the terns of the notices issued to
hi m This whol e procedure, it may be recalled, not only
applies on first assessnent but is also prescribed by s. 34
if for any reason income, profits or gains have escaped
assessnment or have been assessed at too low a rate. Section
27 deals with cancellation of assessment in certain
circunstances, and states " the Incone-tax Oficer shal
cancel the
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assessnment, and proceed to nmmke a fresh assessment in
accordance with the provisions of s. 23 ". Section 29 talks

of a notice of demand to the person liable to pay the tax
etc., the notice specifying the sumso payable. Section 30
gives a right of appeal fromcertain orders. Section 31
deals wth. hearing of appeals and states inter alia that
the appellate authority may set aside the assessnent, and
direct the Income-tax Oficer to nake. a fresh assessnent.
Section 33 provides for appeals against the orders of the
Appel | ate Assi stant Commi ssioner and ss. 33A and 33B give
powers of revisionto the Conm ssioner. I'n  appropriate
cases the Conmi ssioner can cancel the assessnment and direct
a fresh assessnent. Then comes-s. 34 which corresponds to
s. 44 of the Cochin Act and s.” 47 of the Travancore Act. In
substance it deals with inconme which has escaped assessnent
for one reason or another and says in the operative part
that the Income-tax Officer " may proceed to assess or re-
assess such inconme, profits or gains etc." There has been
some argunent before us as to the neaning of the
juxtaposition of the words " assess or re-assess occurring
in the section, and it has been contended that a di'stinction
has obviously been drawn between inconme which has totally
escaped assessnent and i nconme whi ch has been —under-assessed
or assessed at too low a rate etc., and the word 'assess’
appropriately applies to the former case and the word ' re-
assess’ to the latter case. Two other sections which are
rel evant for our purpose are ss. 66 and 67. Section 66 (7)
says that notwithstanding that a reference has been nade

under this section to the Hi gh Court, income-tax shall be
payabl e i n accordance with the assessment made inthe case.
The word 'assessnent’ here wundoubtedly includes "re-
assessment’. Section 67 which bars civil suits says that no
suit shall be brought in any civil court to set aside or
nodi fy any assessnment made under the Act. Here  again
"assessment’ nust include 're-assessnment’, for it | cannot
have been the intention that a civil suit shall lie in

respect of a reassessnent under s. 34 but not in respect  of
an assessment.

This brief resune of the relevant provisons of the
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I ncome-tax Act clearly establishes that the word assessnent’
has to be understood in each section with reference to the
context in which it has been used. 1In sone sections it has
a conprehensive neaning and in sone a sonewhat restricted
neani ng, to be distinguished froma ’'re-assessnent’ or even
a 'fresh assessnent’

Now, the question is in what sense has the word assessment’
been wused in s. 13(1) of the Finance Act, 1950. Two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 22

circunstances may be noticed at once,. The long title says
that the Finance Act, 1950, is an Act to give effect to the
financial proposals of the Central CGovernment for the year
begi nning on April 1, 1950, and in s. 13(1) the collocation
of words is " levy, assessnent and collection of income-
tax". In our opinion, both these circunstances point
towards a conprehensive neaning; for it could not have been
i ntended, as part of the proposal of the Central Governnent,
that those whose incone had totally escaped assessnent
should be liable but those who had been under-assessed
shoul d go soot free. W can see nothing in the words of the
section which would justify such a distinction: we say this
quite apart from the argunent that s. 13(1) should be
interpreted in consonance. with the financial agreenent
entered into between the Rajpramukh and the President, an
argunent to which we shall presently advert. Mreover, the
col l ocation of the words, |evy, assessnent, and collection’
i ndi cates that what is neant is the entire process by which
the tax is ascertained, demanded and realised.

On behal f' of the assessee it has been contended that (1) the
I ncome-tax  Act nmkes a distinction between a nornal or
original assessment under s. 23, a fresh -assessment under
Ss. 27 and a re-assessnent or second assessnent under s. 34

and (2) inasmuch as s. 13 (1) uses the word | assessnent
only, it rmust be/'taken to have been usedin a restricted
sense. In support of these contentions great reliance has
been placed on the decision of the Privy Council in

Commi ssioner of |nconme-tax, Bonbay Presidency and Aden v.
Khenthand Randas (1). The Mysore High Court also referred
(1)(1938) L.R 65 1.A 236, 248.
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to this decision in support of its viewon the construction
of s. 13 (1). W are unable to accept these contentions as
correct; nor do we think that the decision cited supports
the view expressed by the Mysore High Court. The facts in
Khencthands case (1) were briefly these. The firm of
Khenthand applied to the Incometax Officer to have the firm
regi stered, the consequence of such registration being that
the profits of the firmwuld not be assessable  to super-
t ax. On January 17, 1927, the Income-tax O ficer assessed
the firm to inconme-tax for the year 1926-27 under s. 23,
sub-s. (4) of the Act; but no super tax was inposed as the
firmhaving applied for registration was regi stered. Notice
of demand for the anpbunt assessed was nmade -in 1927.
Subsequently, the Conm ssioner ordered the cancellation of
registration, and directed the Incone-tax Officer to take
necessary action thereupon. On May 4, 1929, the 1ncone-tax
Oficer inposed super-tax and issued a notice of demand in
May, 1929. The question in the appeal was whether/ the
I ncome-tax authorities had any jurisdiction to assess
Khenthand’s firmto super tax for the year 1926-27. Thei r
Lor dshi ps pointed out that the powers of the Conmissioner
tinder s. 33 could only be exercised subject to t he
provisions of the Act, of which the provisions in ss. 34
and 35 were inportant. They held that it was debatable
whet her the circunstances of the case were such as to bring
it within s. 34 and so far as s. 35 was concerned, the
Income-tax O ficer was hopelessly barred by tine. In that
context, their Lordships said:

" It is possible that the final assessnment may not be made
until some years after the close of the fiscal year
Questions of difficulty may arise and cause considerable
del ay. Proceedings nay be taken by way of appeal and cause
further delay. Until all such questions are deternined, and
all such proceedi ngs have come to an end, there can be no
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final assessnent. But when once a final assessnent is
arrived at, it cannot, in their Lordships’ opinion, be
reopened except in the circunstances detailed in ss. 34 and
35 of the Act (to which reference is nade hereafter) and
within the tine

(1)[1938] L. R 65 1. A 236.
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limted by those sections. In the present case t he
liability of the respondents both for incone-tax and for
super-tax wag determined by the Inconme-tax Oficer on
January 17, 1927. In the order made by himon that date he
assessed the respondents to inconme-tax at the maxi mum rate,
but as the respondents were at that tine a registered firm
he held, as he was bound to hold, that no super-tax was to
be levied. On sone date before the end of March, 1927, he
served on the respondents a notice of demand for the tax
that he had determ ned was properly leviable. The assess-
ment having been made under s. 23, sub-s. (4), no appeal |ay
in respect of it.  The assessnent of the respondents was
therefore final both in respect of incone-tax and super-tax.
Their liability in respect of both taxes had been finally
det erm ned, and none the | ess because the question of their
l[iability to supertax had been determned in their favour
It was, indeed, contended before their Lordships that the
assessment could not be regarded as having been determ ned
i nasmuch as the Conmi ssioner might at any tineg, and
apparently after any | apse of tinme, however long, cancel the
regi stration of the respondents as a registered firmand so
subject the respondents to liability to pay. super-tax.
Their Lordships would, in any case, hesitate l|ong before
acceding to a contention that would |lead to so extravagant
results. In their opinion, however, the contention cannot
prevail. The Comm ssioner’s powers under s. 33 can only be
exerci sed subject to the provisions of the Act, of which the
provisions in ss. 34 and 35 are inthis respect of the
great est inportance.™

These observations |end no support to the view that the
word" assessnent” nust always bear a particular nmeaning in
the Income-tax Act. On the contrary, at p. 247 of the
report, their Lordships said:

" These two questions are so closely related to one another
that they can conveniently be considered together. In order
to answer themit is essential to bear in mind the nethod
prescri bed by the Act for naking an assessnent to tax, using
the word assessnent
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in its conprehensive sense as including the whole procedure
for inposing liability wupon the tax-payer. The method
consists, of the following steps. 1In the first place, the
taxabl e incone of the tax-payer has to be conputed: - In the

next place, the sum payable by him on the basis of such
conputation has to be determined. Finally, a notice of
demand in the prescribed form specifying the sum so
payabl e, has to be served upon the tax-payer."

If the word ' assessnment ' is taken in its conprehensive
sense, as we think it should be taken in the context of s.
13(1) of the Finance Act, 1950, it would include | re-
assessment’ nade under the provisions of the Act. Such 're-
assessment’” wll wthout doubt come within the expression
"l evy, assessnent and collection of incone-tax’. In his
speech in Comm ssioners For Ceneral Purposes of | ncone-Tax
For City of London v. G bbs and Gthers (1), Lord Sinbn has
pointed out that the word 'assessnent’ is wused in the
English Incometax Code in nore than one sense; and sometines
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within the bounds of the sane section, two separate meanings
of the word may be found. One neaning is the fixing of the
sum taken to represent the actual profit and the other the
actual sumin tax which the taxpayer is liable to pay.

It has been contended before us that the Finance Act and the
I ncome-tax Act should be read together as form ng one Code,
and so read the words | assessment’ and | re-assessnent
"acquire definite and distinct connotations. W are unable
to agree, for the reasons which we have al ready given, that
even if we read the Finance Act along with the |ncone-tax
Act the word ' assessment’ can be given a restricted
meani ng. To repeat those reasons: the incone-tax code
itself uses the word assessnent in different senses, and in
the context and col |l ocation of the words of the Finance Act,
the word 'assessnent’ is capable of bearing a conprehensive
nmeaning only. W can find no good. reasons for holding that
in the matter of |evy, assessment and collection of income-
tax, the Finance Act, 1950, contenplated that sonme persons
shoul d enjoy a,

(1)[1942] A'C. 402, 406.
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privil ege and escape paynent of the full tax |eviable under
the provisions of the relevant Act. On this point we
approve of the decision in FirmL. Hazari Ml v. Incone-tax
Oficer, Anrbala (1), where Bhandari C J., said-

"These three expressi ons "levy', ' assessnent’ and
"collection” are of the wi dest significance and enbrace in
their broad sweep all the proceedings...... for raising
noney by the exercise of the power of taxation........

This brings us to the third question. |s there any thing in

the financial agreenent of February 25, 1950, @ and the
recommendations of the Indian States Finances Enquiry

Commi ttee, which would restrict the neaning of t he
expression 'l evy, assessnment and col |l ection of incone-tax’?
O, inthe alternative, bring s 13(1) of the Finance Act,
1950, into conflict wth Arts. 278 and 295 of the

Constitution?

The rel evant portion of the agreenent between the President
of India and the Rajpranukh of - TravancoreCochin  dated
February 25, 1950, states:

" Now, therefore, the President of India and the ~Rajpramnukh
of Travancore-Cochin, have entered into the fol |l owi ng
agreenment, nanely :-

The recommendations of the Indian States Finances Enquiry
Conmitee, 1948-49 (hereinafter referred to as the Committee)
contained in Part | of its report read with Chapters, 1, 11

and I'll of Part 11 of its Report, in so far as they apply to
Travancore- Cochin (hereinafter referred to as ' the State)
t oget her with the recommendations contained in the

Conmttee’'s Second Interim Report, are accepted by the
Parties hereto, subject to the followi ng nodifications."

The nodifications which follow have no bearing 'on the
guestion at issue and need not be set out. Now, let us
exam ne the rel evant reconmendati ons of the Conmttee, which
are accepted by the Parties and formpart of the agreenent.
These recomendations are summarised in para. 9 of the
annexure to Part | of the Cormittee's report, and are set
out bel ow

"Qur suggestions concerning certain |egal and
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other matters of general inportance, affecting nost federa
subjects including taxes on incone), which will arise in

connection with federal financial integration in all States,
have been set out in paragraph 11 of Chapter 11 in Part 11
of our Report. Those relating to legal matters are,
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however, re-produced bel ow for conveni ent reference:-

" (5) Apart from the constitutional requi r enent in
connection with the integration of federal finances in
States-vide paragraphs 37 and 40 Part | of our Report-
certain inportant issues of a legal nature will arise in

connection wth the actual taking over of f edera
subjects in the States by the Centre. This is a difficult
subj ect upon which we are not qualified to offer conpetent
advice. W have endeavoured, however, to indicate bel ow the
mai n features of what we conceive will be required in order
to establish " continuity of proceedings inregard to al

" f eder al subj ect s-whet her relating to revenues,
expenditure or Service Departnents-at the point of their
transition fromthe States to the Centre;......

(a)Almost  every " federal subject is dealt with in the
State as in the rest of India, under powers conferred by
appropriate |egislation consisting of relevant Codes, Acts,
Ordi nances and Statutory Rules and Regul ations. Subject to
the limtations indicated below -which are designed to
secure legal " continuity of pendi ng proceedi ngs and
finality —and validity " of conpleted proceedi ngs under the
pre-existing State |egislation-, we think the whole body of
State legislation relating to " federal subj ects should be
repeal ed and the correspondi ng body of Central |egislation
ext ended proprio vigore to the States, with effect from the
prescribed date or /as and when the admnistration of
particular " federal subj ect is assunmed by the Centre.

(b) For the above purpose, as well as for future "federal"
administration in States, it nmay be necessary specifically
to extend not merely the |egislative, but also the executive

and administrative conpetence of the Centre, its officers
and " authorities ", and the judicial® authority of its
Courts, to the territories of the States.
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(c)Such State Courts (except Courts of final appeal @ from
orders of the State Hi gh Courts) as may in fact correspond
to particular grades and classes of "British Indian” Courts
(CGivil and Crimnal) may have to be statutorily " recognised
" as correspondi ng judicial authorities for purpose of
dealing with cases arising in the States under the " federa

" laws of the Union of India; and the Suprene Court in India
will have to be nmade the Court of final  appeal from
decisions of the State High Courts to the sanme extent as in
the case of Provincial Hi gh Courts.

(d) Those sections of the wvarious |Indian Act s and

O dinances which set out their territorial " extent of
application " will require amending so as to.include State
territories with effect fromthe prescribed date.

(e)lIt wll be necessary to provide that all wmatters and
pr oceedi ngs pendi ng under, or arising out of , t he
preexisting State Acts shall be disposed of under ' those
Acts, by so far as may be, the " corresPonding authorities

", (nom nated by the Chief Executive Authority) wunder the
correspondi ng I ndian Acts."

In view of the fact that the nenbers of the Conmttee
thenselves felt that the I egal issues involved in the actua
taking over of " federal subjects in the States by the
Centre constituted a difficult subject on which they were
not qualified to offer conpetent advice and their further
statenment that they were nerely endeavouring to indicate the
main features of what they considered to be required in

order to establish " continuity of proceedings ", it has
been argued before us on behalf of t he | ncome-t ax
authorities t hat it would be wong to treat the

recomendati ons as binding statutory rules, even though the
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financial agreenent between the high contracting Parties
states generally that the recommendati ons are accepted; it
is contended that the Comrmittee in express ternms states that
the recomrendations nerely endeavour to indicate the main
features of what the Commttee thought was required, and
they shoul d not be placed on a pedestal higher than what the
Committee itself did. W think that there is nuch force in
this contention; but in the view which we have taken of
t hese
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recomendations, we do not think that it is necessary to
decide finally what constitutional sanctity they have
acquired by reason of their acceptance in the financia
agr eenment and the provisions of Art. 278 of t he
Constitution. Assumng but w thout deciding that they have
bi nding force, what is their true neaning and effect? The
argunent on behal f of the assessee is that cl. (a) of the
recomendations i's the operative clause, and inasnuch as it
talks ‘of /" ~continuity of pending proceedings and
finality ‘and validity of conpleted proceedings " tinder the
pre-existing State |egislation, the true effect is that al
assessment proceedi ngs -~ which have beconme conplete and
finance |I by the issue of a demand notice under s. 29 of the
Indian Inconme-tax ~Act (or corresponding section of the
Cochin Act or Travancore Act) are saved under the clause and
cannot be reopened; and only proceedi ngs actually pending on
the relevant date can be continued thereunder. W are
unable to accept, this as the true meaning and effect of
clause (a). What is worthy of special notice is that cl
(a) specifically says that the clauses which followit are
the limtations or qualifications subject to which the whole
body of State legislation is to be repealed, and they are
designed to secure two objects-continuity of pendi ng
pr oceedi ngs and finality and validity of conpl et ed
proceedi ngs; therefore, cl. (a) is not the operative clause,
and it nerely indicates the reasons or objects for which
certain limtations or qualifications are suggested on the
proposal to repeal the State legislation. Clause (a) is
followed by cls. (b), (c), (d) and (e). Cause (b)  which
deals with executive and admnistrative conpetence of
Incometax Officers and judicial authority of Courts need not
detain us. So also cls. (c) and (d), which have little
bearing on the problembefore us. Cdause (e) is inportant,
and it states that " all matters and proceedi ngs  pending
under, or arising out of, the pre-existing State Acts ~shal
be di sposed of under those Acts etc." That a proceeding for
re-assessment under s. 44, Cochin Act, or s. 47, ~Travancore

Act, is a proceeding arising out of the pre-existing State
Acts admits of no doubt, and is clearly covered by cl. /(e).
We see no good grounds
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why full effect should not be given to it; it is one of the
l[imtations, as stated in cl. (a), subject to which the
State law is to be repealed. The matter is made still  nore
clear by what is stated in the paragraph that imediately
follows, viz. paragraph 10 of the annexure to the report of
the Conmittee. That paragraph states-

" The reconmmendation nmade in the last tw subparagraphs
guoted above should be understood as requiring that al

i ncome, profits and gains accruing or arising in States, of
all periods which are " previous years " of the States’
assessment years 1949-50 or earlier should, subject to the
provi sions of section 14(2)(c) of the Indian |Incone-tax Act,
be assessed wholly in accordance with the States’ laws and
at the States’ rates, respectively, appropriate to the
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assessment years concerned etc.”

really no doubt left inthe matter. The Conmittee did not
restrict the limtations they were suggesting, to a
proceedi ng which was actually pending on the date of repea
of the State law, it gave a wder nmeaning to pending
proceedi ngs-that is, "proceedings pendi ng under and ari sing
out of the preexisting State Acts". It is to be renenbered
that where an assessnment starts with a notice under s. 34 of
the Indian Incone-tax Act (or corresponding section of the
Cochin or Travancore Act), all the relevant provisions of
that Act apply as effectively as where the assessnment starts
with a notice under s. 22 (2)-or corresponding section of
the Cochin or Travancore Act-in the ordinary course. It s
al so not disputed that the assessnent nmade under s. 34 in
any year subsequent to the rel evant assessment year nust be
made as if it were made in-the rel evant assessnent year, and
the assessment nust be based on the provisions of the Act as
it stood in the year in which the income ought to have been
assessed. / Having regard to these considerations, we find no
di fficulty in holding that a re-assessnent proceedi ng under
s. 44, Cochin Act, or s. 47, Travancore Act, is a proceeding
whi ch cones under cl. (e) of the reconmendations of the
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Conmittee, and nust be di sposed of under the preexisting
State law. Section 13 (1) of the Finance Act, 1950, gives
effect to that recomendation. There is, therefore, nothing
in the recomendati ons which would restrict the neaning of
the expression " levy, assessnent and collection of incone-
tax " in s. 13 (1) of ‘the Finance Act; nor do they bring s.
13 (1) into conflict- with Arts. 278 and 295 of the
Constitution.

We accordingly hold that there is no substance in any of the
three points wurged on behalf of “the -assessee in the
Travancor e- Cochi n appeal s.

Mysore Appeal s.

These are eight appeals and the relevant facts are these.
Cvil Appeals 27 to 30 of 1956 arise out of four wit
petitions nunbered 52 and 53 of 1953, and 105 and 106 of
1954, which were dealt with together in the Msore High
Court by a comon judgnent dated Decenber 14, 1954, G vi
Appeals 161 to 164 also arise out of four wit petitions
(no. 122 of 1954 and nos. 35 to 37 of 1955) filed in - the
sanme High Court. The orders passed in those wit petitions
were that they were governed by the aforesai d deci sion dated
-Decenber 14, 1954. In the result, all the wit petitions
were allowed with costs.

In all these cases the petitioners, who are respondents
before wus, were assessed to incone-tax under (the Msore
I ncome-tax Act, 1923 (hereinafter called the Mysore Act) for
different vyears previous to the integration of Mysore wth
India, and the assessnment proceedi ngs were conpleted and
cl osed under the Mysore Act by denmand notices issued by the
Income-tax O ficers concerned. But subsequent to t he
i ntegration of Mysore, notices under s. 34 of the Mysore Act
were i ssued against the petitioners, and they chall enged the
jurisdiction of the Incone-tax Oficers to issue such
notices. Section 34 of the Mysore Act states-

" If for any reason, incone, profits or gains chargeable to
i ncome-tax has escaped assessment in any year, or has been
assessed at too low a rate, the Inconme-tax Oficer my at
any time within four years of the end of that year, serve on
the person liable to
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pay tax on such incone, profits or gains, or in the case of
a company, on the principal officer thereof, a notice
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containing all or any of the requirements which nmay be
included in a notice under sub-section 2 of s. 22, and nmay
proceed to assess, or re-assess such incone, profits or
gai ns, and provisions of this Act shall, so far as may be,
apply accordingly as if the notice were a notice issued
under that sub-section

Provided that the tax shall be charged at the rate at which
it would have been charged, had the incone, profits or
gai ns, not escaped assessnment, or full assessnent, as the
case may be."

It corresponds to s. 34 of the Indian Income-tax Act as it
stood prior to the anending Act of 1939 and the genera

schene of the Mysore Act was the sane as that of the Indian
| ncome-tax Act, 1922, as it stood before 1939.

The two grounds on which the jurisdiction of the Incone-tax
O ficers was chal |l enged were-

(1) Under the Finance Act, 1950, the Msore Act stood
repealed on and fromApril 1, 1950, and s. 13 (1) of the
Fi nance Act kept alive the Mysore Act for the purpose of
| evy; assessnent and coll ection of inconetax etc. for the
period nentioned therein, but did not save s. 34 of the
Mysore Act for the purpose of reassessnent of income-tax;
therefore, the notices issued under s. 34 of the Mysore Act
were without jurisdiction and authority.

(2) Even otherw se, the financial agreenent between the
President of India and the Rajpranmukh of" Mysore on February
28, 1950, which received constitutional sanctity in Art. 278
of the Constitution rendered the initiation of such re-
assessment pr oceedi ngs agai nst t he respondent s
unconstitutional and void.

The |earned Chief Justice of the Mysore High Court upheld
ground no. (1) and considered it unnecessary to pronounce on
the second ground. Mallapa J., in a separate but concurring
judgment expressed the viewthat having regard to the
wording of s. 13 (1) of Finance Act, 1950, and the financia

agreenment of February 28, 1950, hehad no doubt that s. 13
(1) did
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not provide for re-assessment under s. 34 of the Mysore Act.
The process of integration of Mysore with India was simlar
to. that of Travancore-Cochin. The State of ,.Msore
acceded to the Donmnion of India by an Instrunent of
Accessi on executed on August 9, 1947, and accepted by the
Covernor-Ceneral on August 16, 1947. A  suppl enentary
I nstrument of Accession was executed on June 1, 1949. By a
Procl amation dated November 25, 1949, the Constitution of
India to be adopted by the Constituent Assenbly of India was
accepted for Mysore, and on January 26, 1950, Mysore becane a
Part B State within the Constitution of India. A simlar
financial agreement was entered into by the Rajpranukh with
the President of India on February 28, 1950. On April 1,
1950, the Finance Act, 1950, applied the Indian |ncone-tax
Act, 1922, to Mysore, subject to the provisions of s. 13
t her eof .

In dealing with the Travancore-Cochin appeals, we have fully
dealt with the two grounds on which the respondent assessees
in the Mysore appeals challenged the jurisdiction of the
I ncome-tax OFficers concerned to issue the notices under. s.
34 of The Mysore Act. Two additional points wurged in
support of ground no. (1) maybe stated here. It has been
urged that the proviso to s. 34 of the Mysore Act brings out
the distinction between | assessnent ' and re-assessment
"; and secondly, it is contended that the jurisdiction under
s. 34 is Ilimted to ascertainnent of extra incone not
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assessed and the section does not confer jurisdiction to
nake a new assessment, for taxing whole of that assessnent,
under the Act. Learned counsel for the assessees has
invited our attention to Inre Kashi Nath Bagla (1);
Madhavj ee Danmpdar Thackersay and Another v. Commi ssioner of
I ncome Tax, BOMBAY(2) and Angl o-French Textile Co. Ltd. v.
Conmi ssi oner of | ncone Tax, Madras, No. 4 (3).
The real question for decision in these appeals is the
true scope and effect of s. 13 (1) of the Finance Act, and
on that question the additional points’ mentioned
(1) A 1. R 1932 AIl. 1. (2) [1935] 3 I.T. R 457
(3) [1950] 18 1. T. R 106.
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above throw very little light. There is, indeed, a dis-
tinction between an original or normal assessnment under s.
23 and a re-assessnent under s. 34; but we’ have shown that
the word assessnment " _has been used in nore than one sense
in Incone-tax law, and( so far as s. 13 (1) of the Finance
Act, 1950, is concerned, there is no doubt that the
expression | |evy, assessnent and collection of incone-tax’
has been used in a conprehensive sense so as to include the
whol e procedure for inposing liability upon the taxpayer.
Resul t
The final result, therefore, is-(a) the TravancoreCochin
appeals (G vil Appeals 143 to 145 of 1954) are disnissed
with costs; and (b) the Mysore appeals (Civil Appeals 27 to
30 of 1956 and Civil Appeals 161 to 164 of 1956) are all owed
and the judgnent and orders of the Mysore Hi gh Court are set

asi de. The appellants in these Mysore appeals wll be
entitled to their costs in this Court and the Hi gh Court of
Mysore.

Appeal s Nos. 143 to 145 di sm ssed.
Appeal s No. 27 to 30 and 161 to 164 all owed.




