http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

PETI TI ONER
T.S. TH RUVENGADAM

Vs.

RESPONDENT:
THE SECRETARY TO GOVT. OF INDIA, M N STRY OF FI NANCE,

DATE OF JUDGVENT17/02/1993

BENCH:
KULDI P SI NGH (J)
BENCH:

KULDI P SI NGH (J)
KASLIWAL, N.M (J)

Cl TATI ON
1993 SCR (1)1078 1993 SCC (2) 174
JT 1993 (1) 609 1993 SCALE (1)625
ACT:
Cvil Services:
Central Cvil Services (Pension) Rules, 1972 Retirenment
benefits Govt. servants absorbed in public sect or

Undert aki ngs- Gover nnent of | ndia Menorandum dated 16.6. 1967-
Revi sed Terms and Conditions-Made applicable to those who
retired after the issue; of Menorandum Validity of.
Constitution of India, 1950.

Articles 14 and 16-Retirenent benefits to Govt. servants
absorbed in Public Sector Undertaki ngs-Governnment of India-
Menor andum dat ed 16. 6. 1967- Terns and Condi ti ons revi sed- Made
appl i cabl e from date of issue of the Menor andum
Reasonabl eness of the classification-Cut-off date-whether
arbitrary and discrimnatory.

HEADNOTE

The appellant was serving the Audit Departnment ~of the
CGovernment of India. He was sent on foreign service to the
Public Sector Undertaking Neyveli Lignite Corporation -Ltd.
(N.L.C.) and was absorbed there. Before joining NL:C. he
had already completed 15 years of pensionable governnent

servi ce. Retirement benefits in such cases were regul ated
by Menorandum dat ed Novenber 10, 1960 issued by the Mnistry
of Fi nance (Departnent of Expenditure), New  Del hi .

According to the said Menorandumthe retirenment benefits for
service rendered by a governnent servant before his
absorption in a public undertaking were admi ssible equal to
what the government would have contributed had the
i ndi vidual been on contributory provident fund terms, wth
2% sinmple interest thereon. The CGovernnent of I ndi a
subsequently issued Menorandum dated June 16, 1967 providing
revised terns and conditions of absorption in Central Public
Sector Undertakings but restricted the revised benefits only

to those who were absorbed on or after June 16, 1967. The
appel l ant retired 1078
1079

from the public undertaking and was paid a sumof Rs. 3036
as retirement benefits in terns of the Menorandum dated
Novenmber 10, 1960. The benefit of the revised terms and
conditions of absorption as contained in the government
Menor andum dated June 16, 1967 was denied to the appell ant
on the ground that he was absorbed in the public undertaking
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prior to the date of <comng into force of the said
Menor andum The appel | ant chal l enged the sanme by riling a
Wit Petition before the H gh Court. Subsequently, the Wit
Petition was transferred to the Central Adnministrative
Tri bunal which rejected the claimof the appellant. Bei ng
aggrieved against the Tribunal’s judgment, the appellant
preferred the present appeal

It was contended on behalf of the appellant that it was not
open to the government to deny the benefit of the 1967
Menorandum to those enpl oyees who were absorbed prior to the
date of the Menorandumas it would be arbitrary and that
such classificationis violative of Articles 14 and 16 of
the Constitution.

On behalf of the respondents, it was contended that the
revised retirenment benefits were introduced to attract nore
and nore governnent servants for pernmanent absorption in
government undertakings to build up their cadres, and this
being a new incentive, it has been given effect to from the
date of i'ssue of orders and there was nothing arbitrary or
di scrimnatory in fixing the cut-off date.

Al owi ng the appeal, this Court,

HELD : 1.1. The object of ~bringing into existence the
revised terms and conditions in the Menorandum dated June,
16, 1967 was to protect the pensionary benefits which the
Centr al Governnent servants had earned before their
absorption into the public undertakings. Restricting the
applicability of the revised Menorandumonly to those who
are absorbed after the coming into force of the said
Menor andum  woul d be defeating the very object and purpose
of the revised Menmorandum The appellant along with other
Central Government enployees was sent on foreign service to
the public undertaking in the year 1961. He was absorbed in
the vyear 1964. Al those who joined foreign service
alongwith the appellant but were absorbed after June 16,
1967 have been given the benefits under the revi sed
Menor andum Denying the sanme to the appellant would be
contrary to fairplay and justice. | Assum ng that the revised
1080

Menorandum is an incentive to attract Central ~ Governnent
enpl oyees to public undertakings, the persons who are so
attracted do not beconme a different class. They join the
sane class to which the persons |ike the appellant belong.
Therefore, all those Central Governnent enpl oyees who were
absorbed in public undertakings either before June 16, 1967
or thereafter and were serving the public undertakings, are
entitled to the benefits provided under the Menorandum dat ed
June 16, 1967.

[ 1083G H, 1084A-B-(C]

1.2. It is no doubt correct that the Menorandum dated /June
16, 1967 is prospective which only neans that the benefits
therein can be clainmed only after June, 16, 1967. The
Menor andum however, takes into consideration the past event
that is the period of service under the Central Governnent
for the purpose of giving pro-rata pension. VWoever has
rendered pensionable service prior to comng into force  of
t he Memorandum woul d be entitled to claimthe benefits under
the said Menbrandum Restricting the benefits only to those
who were absorbed in public undertaking after June 16, 1967
would be arbitrary and hit by Articles 14 and 16 of the
Constitution. [1084E]

2. Rul e 37 of Central Cvil Services (Pension) Rules, 1972
provi des that a governnment servant who has been permitted to
be absorbed in service in a Central Governnent public
undertaking in public interest, be deenmed to have retired
from service fromthe date of such absorption and shall be
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eligible to receive retirenent benefits in accordance wth
the orders of the Governnent applicable to him Admittedly
the appellant was pernmitted to be absorbed in the Centra

CGovernment public wundertaking in public interest. The
appel l ant, as such, shall be deemed to have retired from
government service fromthe date of his absorption and is
eligible to receive the retirenent benefits. It is no doubt
correct that the retirenent benefits envisaged under Rule 37
are to be determined in accordance with the GCovernment
orders but the plain | anguage of the Rule does not permt
any classification while granting the retirement benefits.

VWhen the Rule specifically provides that all the persons who
fulfil the pre-conditions prescribed therein shall be deened
to have retired fromgovernnent service fromthe date of
absorption and shall ~be eligible to receive retirenent
benefits then the government while granting benefits cannot
deny the same to some of themon the basis of arbitrary
classification. ~All those person who fulfil the conditions
under Rule 37 are a class by thensel ves

1081
and no discrinmnation can be permtted within the said
cl ass. The governnent -action in restricting the benefits

under the revised Menorandum dated June 16, 1967 only to
those who are absorbed after that date goes contrary to the
Rul e and cannot be sustained. [1085C G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Civil Appeal No. 666 of 1993.
From the Judgnent and Order dated 14.6.1988 of the Centra
Adm nistrative Tribunal, Madras in T.A No. 12 of 1988.

MN. Krishnanmani, T. Raja and Pravir Choudhary for the
Appel | ant .

Al'taf Ahmad, Addl. Solicitor General, V.N Ganpule, Henmant
Sharma and S.N. Terdol for the Respondents.

The Judgrment of the Court was delivered by

KULDI P SINGH, J. Special |eave granted.

Applications for inpleadnent are allowed.

The appellant was in the service of the Central Governnent

for a period of about 15 years. He was thereafter
permanent |y absorbed in a public undertaking, fromwhere he
retired on April 1, 1984. The guestion for our

consi deration is whether the appellant on absorption in the
public wundertaking was eligible for pro-rata pension and
death-cumretirement gratuity based on the length of his
qualifying service under the Government till the date of
absorpti on.

The appellant was serving the Audit Departnent (Defence
Service) of the Governnent of India as Substantive / Upper
Division Cderk. He was sent on foreign service to- Neyvel
Lignite Corporation Ltd. (public sector undertaking) on
January 9/10, 1961. He was permanently absorbed in the
public wundertaking with effect from August 1, 1964. It is
not disputed that the appellant, having joined Centra
Covernment service on July 25, 1949, had conpleted 15 vyears
of pensi onabl e gover nment - servi ce. On the dat e of
appel l ant’ s permanent absorption in the public wundertaking
the retirenent benefits were regul ated by Menorandum dated
Novermber 10, 1960 issued by the Mnistry of Fi nance
(Departnent of Expenditure), New Del hi.

1082

According to the said Menorandumthe retirenment benefits for
service rendered by a governnent servant before hi s
absorption in a public undertaking, were adm ssible equal to
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what the governnent would have contributed had the
i ndi vidual been on contributory provident fund terms, wth
2% sinple interest thereon. The Covernment of I ndi a
subsequently issued Menorandum dated June 16, 1967 providing
revised ternms and conditions of absorption in Central Public
Sector Undertakings but restricted the revised benefits only
to those who were absorbed on or after June 1.6, 1967. The
operative features of the revised instructions were as
under : -
(i) A pernmanent government servant with not
less than 10 years qualifying service on
absorption in public undertaking was eligible
for pro-rata pension and death-cumretirenent
gratuity based on the length of his qualifying
service _under  governnent till the date of
absorption. ~The pension was to be calcul ated
on the basis of average enolunents inmmediately
before absorption.
(ii)The pro-rata pension, gratuity, etc.
adnmi ssible in respect of the service rendered
under the government was di sbursable only from
the date the governnent servant would have
normal |y superannuated had be <continued in
servi ce.
The appellant retired fromthe public undertaking on Apri
1, 1984. It is not disputed that on January 15, 1974 the
appel l ant was paid a sumof Rs. 3036 as retirenent benefits
in ternms of the Menorandum dated Novenber 10, 1960. The
benefit of the revised terns and conditions of absorption as
contained in the Government Menorandum dated June 16, 1967
was denied to the appellant on the short ground that he was
absorbed in the public undertaking prior to the date of
coning into force of the said Menorandum
The appellant filed a wit petition tinder Article ' 226 of
the Constitution of India on October 19, 1984 in the Madras
H gh Court seeking a mandanus directing the respondents to
grant himpro-rata pension and all other benefits adm ssible
under the revised Menorandum dated June 16, 1967. As an
interim nmeasure the High Court directed that the appellant
be paid 50 per cent of the pro-rata pension and other
pensi onary benefits
1083
under the Menorandum dated June 16, 1967 fromthe date of
his absorption in the public undertaking. The wit petition
was transferred to the Central Adm nistrative Tribunal
Madr as. The tribunal by its judgnent dated June 14, 1988
di smssed the application and rejected the claim of the
appel | ant . Thi s appeal by way of special |eave is against
the judgnent of the Central Administrative Tribunal.
The appellant has questioned the validity of the condition
i mposed in the Menorandum dated June 16, 1967 meking the
Menor andum appl i cabl e only to such of the enployees who are
absorbed in the public undertakings on or after June 16.
1967. According to the appellant it was not open to the
government to deny the benefit of the Menobrandum to those
enpl oyees who were absorbed prior to the date of the
Menorandum as it would bring into existence arbitrary
classification in respect of governnent enpl oyees absorbed
in the public wundertakings prior to June 16, 1967 and
thereafter. The appel  ant has contended t hat such
classification is not warranted under Articles 14 and 16 of
the Constitution as it has no nexus with the object sought
to be achi eved by the governnment Menorandum
The contention of the respondents, on the other hand, is
that the revised retirement benefits were introduced to
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attract nore and nore governnent servants for permanent
absorption in governnment undertakings to build up their
cadres, It was thus an incentive for encarding suitable
persons in the governnment undertakings. According to the
respondents, being a new incentive, it has been given effect
from the date of issue of orders and there is nothing
arbitrary or discrimnatory in fixing the cut-off date.
There is no dispute that Neyveli Lignite Corporation Ltd. is
a body which is sponsored, financed and controlled by the
Central Covernment. More and nore governnent functions are
bei ng brought under the governnent undert aki ngs and
aut ononous bodi es. There is considerable nmobility from
Central Governnent Departnents to the public undertakings.
The object of bringing into existence the revised terns and
conditions in the Menorandum dated June 16, 1967 was to
protect the pensionary benefits which the Central Government
servants had earned before their absorption into the public
undertakings. Restricting the applicability of the revised
Menorandum only to those who are absorbed after the comng
into force of, the said Menorandum. would be defeating the
very object and

1084

of the revised Menorandum It is not disputed that the
appel l ant along with other Central Governnent enpl oyees was
sent on foreign service to the public undertaking in the
year 1961. He was absorbed in the year 1964. Al  those,
who joined on foreign service alongwith the  appellant but
were absorbed after June 16, 1967, have been given the
benefits under the revised Menmorandum Denying the sane to
the appellant would be contrary to fairplay and justice.
Assuming that the revised Menorandumis an incentive to
attract Central Government enployees to public undertak-

ing,,, the persons who are so attracted do not becone a
di fferent class. They join the same class to which the
persons |ike the appellant belong. Therefore, all those

Central Governnent enployees who were absorbed in public
undert aki ngs either before June 16, 1967 or thereafter and
were serving the public undertakings, are entitled to the
benefits provided under the Menorandum dated June 1.6, 1967.
W do not, also, find substance in the contention that the
revised benefits being newit could only be prospective .in
operation and cannot be extended to enployees who were

absor bed earlier. It is no doubt correct that t he
Menorandum dated June 16, 1967 is prospective which only
neans that the benefit.-, therein can be clainmed only “after

June 16, 1967. The Menorandum  however,  takes into
consi deration the past event that is the period of service
under the Central Government for the purposes of ! giving pro-
rata pension. Whoever has rendered pensionable service
prior to conmng into force of the Menorandum would be
entitled to claimthe .benefits under the said Menorandum
Restricting the benefits only to those who were absorbed in
public wundertakings after June 16, 1967 would be arbitrary
and hit by Articles 14 and 16 of the Constitution
We nay examine the claimof the appellant under the Centra
Cvil Services (Pension) Rules, 1972 (the Rules). Rule 37
of the Rules is as under: -
" A Governnment servant who has been permitted
to be absorbed in a service or post in or
under a corporation or conpany wholly or
substantially owned or controlled by t he
CGovernment or in or under a body controlled or
financed by the Governnent shall, if such
absorption is declared by the Governnent to be
in the public interest, be deened to have
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1085
such absorption and shall be eligible to

receive retirement benefits which he may have
el ected or deened to have elected, and from
such date as may be determined, in accordance
with the orders of the Governnment applicable
to him
Provided that no decl arati on regardi ng
absorption in the public interest in a service
or post in or under such corporation, conpany
or body shall be required in respect of a
Gover nment servant whom the Governnent nmay, by
order, declare to be a scientific enployee."
Rule 37, thus, provides that a government servant who has
been permitted to be absorbed in service in a Centra
CGovernment public undertaking in public interest, be deened
to have retired from service from the date of such
absorption and shall be eligible to receive retirenent
benefits " in accordance with the orders of the Governnent
applicable tohim It is not disputed that the appellant
was permtted to be absorbed in the Central Governnent
public wundertaking in public interest. The appellant, as

such, shall be deenmedto have retired from governnent
service fromthe date of his absorption and is eligible to
receive the retirenent benefits. It i's no doubt correct

that the retirement benefits envisaged under Rule 37 are to
be determined in accordance with the governnent order but
the plain language of the rule does dot permt any
classification while granting the retirement benefits. Wen
the Rule specifically provides that all ~the -persons who
fulfil the pre-conditions prescribed therein shall be deened
to have retired fromgovernnent service fromthe 'date of
absorption and shall be eligible to receive retirenent
benefits then the government while granting benefits cannot
deny the sanme to sone of themon the basis of arbitrary
classification. Al those persons who fulfil the conditions
under Rul e 37 are a class  hy t hensel ves and no
di scrimnation can be pernmitted within the said class. The
government action in restricting the benefits under the
revi sed Menorandum dated June 16, 1967 only to those who are
absorbed after that date goes contrary to the Rule  and
cannot be sustai ned.

We, therefore, allow the appeal, set aside the judgment  of
t he Centr al Admi nistrative Tribunal and direct t he
respondents to grant pro-rata pension and other benefits to
the appellant wunder the office Menmorandum dated June 16,
1967. The respondents are directed to finarise the benefits
1086

within three nmonths fromtoday and all the arrears of
pension etc. shall be paid to the appellant w thintone nonth
thereafter with 12%interest. Any paynment already received
by the appellant under the interimorder of the H gh Court
has to be adjusted. The appellant shall be entitled to
costs which we quantify as Rs. 10, 000.

W allow!l.A 4/91 and direct that the applicants therein
nanely, K B.L. Mthur, Jaswant Lal Jetlie and C.L. Son

whose cases are identical to that of the appellant be also
given benefit of the Menmorandum dated June 16, 1967 in
simlar terns as directed by us in respect of the appellant.
These applicants shall, however, be not entitled to costs.

G N

Appeal al | owed.

1087
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