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Arun Kumar & R V Raveendran
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JUDGMENT

Wth

Cvil Appeal No. 8358 of 2003

Raveendran J.,

These appeal s arise fromthe judgnment of the Del hi Hi gh
Court in FOA (0OS) Nos. 94, 113, 136 and 137 of 2002 dated
04.3.2003 affirm ng the order dated 14.2.2002 passed by a
| ear ned single Judge of H gh Court of Delhi in I.A Nos. 5795/ 93,
9246/93 in Suit No. 1362/93 and I'. AL Nos. 5819/93, 9355/93 in
Suit No. 1380 of 1993.

2. For conveni ence, Dresser Rand S. A [Appellant in both the
appeal s], BINDAL Agro Chem Ltd., [Respondent No. 1 in both
appeal s] and K. G Khosla Conpressors Ltd. [Respondent No. 2

in both appeals] will also be hereinafter referred to as DR

Bl NDAL and KGK respectively.

3. BI NDAL has filed Suit Nos. 1363/1993 in the Del hi High
Court, for a declaration that there exists no-arbitration

agreement between itself and DR and for a consequentia

i njunction restraining DR from proceeding with the arbitration
before the International Chanmber of Comrerce, Paris. K& has

also filed Suit No. 1380/1993 in the said court for simlar relief.

4. Bl NDAL and K&K have filed I A Nos. 5795/93 and

5819/ 1993 respectively in their respective suits, under O der 39
Rules 1 and 2 CPC seeking a tenporary injunction to restrain DR
fromproceeding with the arbitration

5. DR has filed I.A No. 9246/1993 in Suit No. 1363/1993

and |I. A No. 9355/1993 in Suit No. 1380/1993 under Section 3

of the Foreign Awards (Recognition and Enforcenent) Act, 1961

[for short 'Foreign Awards Act’] for staying further proceeding in
the said suits. DR contended that there was an arbitration
agreenment between itself and BINDAL and K& and

consequently, further proceedings in the suits filed by Bl NDAL

and K&K shoul d be stayed under section 3 of the Foreign

Awar ds Act.

6. A learned single Judge of the H gh Court heard the four
applications in the two suits and passed a comopn order dated
14.2.2002. He held that the plaintiffs in the two suits (Bl NDAL
and KG&K) had made out a prima facie case for grant of a
temporary injunction restraining DR from proceeding with the
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arbitration. He also held that DR had failed to prove that any
provi si onal concluded arbitration agreenent had cone into

exi stence between either DR and BINDAL or DR and KGK. He

al so held that in the absence of any tripartite arbitration
agreement, it may not be possible to decide the obligations
bet ween BI NDAL and KGK. He, therefore, allowed the
applications for temporary injunction filed by BINDAL and K&K
and restrained DR from proceeding with the arbitration, subject
however to BINDAL and K&K furnishing a bank guarantee to an
extent of 5%[3% by BINDAL and 2% by KGK] of French Francs
4,93, 00,000 and 5, 26, 25, 000. The | earned single Judge

di sm ssed the applications filed by DR under section 3 of the
Foreign Awards Act by holding that no valid or operative
agreenment capabl e of being perforned had cone into existence
by issue of Letters of Intent signed by K& and counter-signed
by DR The said order dated 14.2.2002 in so far as it grants
tenmporary injunction is an interimorder and in so far as it
rejects DR s applications for stay under section 3 of the Foreign
Awards Act is-a final order. The said conmon order granting
temporary injunction restraining it fromproceeding with the
arbitration was chall enged by DR in FAO (OS) No.136/2002. The
sai d common order rejecting the two applications for stay under
Section 3 of the Foreign Awards Act was chall enged by DR in
FOA (0S) No. 137 of 2002. Bl NDAL and K&K chal | enged the said
conmon order in so/faras it inposed a condition (relating to
furni shing of Bank Guarantee) for tenmporary injunction, in FAO
(0OS) No.94/2002 and FAO (0S) No.113/2002 respectively.

7. A Division Bench of the Delhi H gh Court by comon order
dat ed 4. 3.2003 di sm ssed the appeals filed by DR and al | owed
the appeals filed by BINDAL and K&K The Division Bench
affirmed the finding of the | earned single Judge of the High
Court that there was no arbitration agreenent and

consequently, upheld the rejection-of the applications under
section 3 of the Foreign Awards Act. The Division Bench while
affirmng the tenporary injunction granted by the | earned Single
Judge restraining DR from proceeding with the Arbitration

del eted the requirenment inposed by the |earned Single Judge
relating to furnishing of bank guarantee by BI NDAL and K&K

8. Feeling aggrieved, DR has filed these civil appeals by
speci al | eave [ CA No.8357/2003 and CA No. 8358/ 2003]
chal l enging the rejection of FAO (OS) No. 136/2002 and FAO

(0S) No.137/2002. On the contentions urged, the follow ng
qguestions arise for consideration in these appeals :-

(i) VWet her there is an arbitration agreenent between
DR and BI NDAL;

(ii) Whet her there is an arbitration agreenent between
DR and K&K

(iii) VWhet her BI NDAL and K&K are estopped from
contending that there is no arbitration agreenent,
in view of their counsel having stated in his telex
dated 11.4.1993, that his clients were in the
process of jointly appointing an arbitrator.

FACTUAL BACKGROUND :

9. Bl NDAL wanted to invite global tenders for supply of
various equi pnents and materials for its Shahjahanpur Fertilizer
Project. For that purpose, it prepared its standard 'lnvitation to
Bi d’ conprising "Conditions of Purchase for Supply of Equi prment
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and Material under |ICB Procedure - Shahjahanpur Fertilizer
Project”. The said Invitation to Bid consisted of the follow ng

sections : -

(i) Attachnment | \026 Instructions to bidders (Articles 1 to
34);

(ii) Attachnment 11 \026 General conditions of purchase

(Articles 1 to 36);

(iii) Attachnment 111 to XVI : Special conditions of purchase
(Attachnent-111), schedule of requirements
(Attachnent-1V), Technical Specifications
(Attachnent-V) Bid Form and Price Schedul es
(Attachnent VI), Purchase Order Form (Attachment
VI1), Spare Parts List (Attachment-VII1), Vendor Data
Requi rements (Attachment-1X), List of Lubricants
(Attachnment-X), Progress Trend Charts (Attachnent-
Xl), Draft form of Perfornmance Guarantee
(Attachnent-Xl 1), Draft Formof Bank Guarantee for
Advance/ Progress Paynments to Supplier (Attachment-
XI11), Bid Security Form (Attachment-XlV), Genera
speci fications for packing (Attachment-XV) and check
list (Attachnent-Xvl).

10. Bl NDAL sent a telex dated 12.1.1990 to DR i nform ng that
it was inplenenting a Gas-based Fertilizer Plant at

Shahj ahanpur and it was in the process of exploring possibilities
for securing various equi pnents including Synthesis Gas
Conpressors, Process Air Conpressors, Refrigeration

Conpressors and CO2 Conpressors and enquired whet her DR

woul d be interested in supplying the equipnents. DR sent a

reply dated 18.5.1990 offering to supply Syn-Gas Conpressor

and indicating the total price of the conpressor and spare parts.
The matter was dormant for sone tinmes. By letter dated

16. 3. 1991, BINDAL infornmed DR that the necessary Gover nnent
approval for fertilizer project has been received and, therefore,
it wished to revive the discussions for supply of Syn. Gas
conpressors and CO2 conpressors. By fax dated 5.4.1991

Bl NDAL requested DR for a quotation to be followed by a forma
Bid for Syn-Gas and CO2 conpressors and informed DR that

having regard to the tight foreign exchange situation, the
CGovernment of India had allocated only 50% of its total foreign
exchange requirement and, therefore, it had decided tolinmt its
i mports only to nmoving machi nery, cutting out static equi prment.
DR sent a reply dated 16.5.1991, quoting its price for Syn. Gas
conpressor and proposed to discuss the nodalities of DR having
overall responsibility for various conpressor turbines/auxiliaries
not included in the scope of supplies, as al so comercial points.
This was foll owed by a neeting between the representatives of

DR and BI NDAL wherein the technical details in regard to
performance of the syn. gas conpressor di scussed.

11. Thereafter, DR gave its comments/nodifications to the
terms and conditions of BINDAL ternmed as "Revision 4

(Attachnent V)" dated 10.6.1991 wherein it set out the
amendnment s/ nodi fications it required to BINDAL's ' Genera
Conditions of Purchase’. The said "Revision 4" was initialled by
the representatives of DR and BI NDAL, presumably in token of

the changes agreed in the standard General Conditions of

Pur chase of BI NDAL.

12. We extract bel ow rel evant portions of clauses 1 and 27 in
the BINDAL's ' General Conditions of Purchase’ and the
nodi fications thereto by DR (Note : W are not referring to
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ot her cl auses of 'CGeneral Conditions of Purchase or the

nodi fications thereto by DR, as they are not relevant for our
i medi at e pur pose)

d ause

No.

BI NDAL's General Conditions of Purchase

Modi fi cati ons

nmade by DR
1.0
DEFI NI TI ONS

In this General Conditions of Purchase the
following terns shall be interpreted as
i ndi cat ed.

1.1

The PURCHASE CRDER neans the

agreenent entered into between OMNMER

or by CONTRACTOR on behal f of OMER

and the SUPPLI'ER as recorded in'the

PURCHASE ORDER Form signed by the

parties, including all attachments and
annexures thereto and all documents

i ncorporated by reference therein

together with any subsequent

nodi fications thereof in witing.

No change

1.5

OMNNER shal | mean BI'NDAL AGRO CHEM

LI M TED havi ng their Registered office at
Copal a Tower, 12th Floor, Rajindra Place, New
Del hi 110 008, India, and shall include all their
| egal representatives, successors and

assi gnees.

No change

1.7

SUPPLI ER or VENDOR shal | nean the

i ndi vidual or firmsupplying the GOODS
and SERVI CES under this PURCHASE
ORDER.

No change
27.0
RESOLUTI ON OF DI SPUTES/ ARBI TRATI ON

27.1

The OMNER and t he SUPPLI ER shall make
every effort to resolve am cably by direct
i nfornmal negotiations any di sagreenent or
di spute arising between themunder or in
connection with the PURCHASE ORDER

No change

27.2

If, after thirty (30) days fromthe
comencement of such infornal

negoti ations, the OMER and the

SUPPLI ER have been unable to resol ve

am cably a PURCHASE ORDER di sput e

either party may require that the dispute,
be referred for resolution to the fornal
nmechani sns as specified hereunder.

No change

27.3

Legal Construction
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Subject to the provision of Article 27.4 the
PURCHASE ORDER shall be, in all respects,
construed and operated as an | ndian Contract
and in accordance with Indian Laws as in force
for the time being and is subject to the
jurisdiction of the Courts in Delhi

Del et ed
27. 4

27.4.1
Arbitration

In case of indi genous PURCHASE -ORDERS al

di sput es whi ch cannot be settled by nutua
negoti ations, the matter shall be referred for
arbitrati'on’in accordance wi th |Indian
Arbitration Act, 1940 of any statutory

nodi fication of enactnent thereof for the tine
being in force

Del et ed

27.4.2

In case of foreign SUPPLIER all disputes
whi ch cannot be settled by nutua
negoti ati ons shall be settled under the
Rul es of Conciliation and Arbitration of
I nternati onal Chanber of Commerce

Paris by one or nore arbitrators

appoi nted in accordance with rul es.

No change

27.4.3

Execution of the PURCHASE ORDER shall be
continued by the SUPPLIER during the
Arbitration proceedi ngs unl ess ot herw se
directed in witing by the

CONTRACTOR/ ONNER.

Del et ed

27.4.4

The venue of Arbitration in all cases shall be
Del hi and shall be conducted in English
| anguage only.

Del et ed

13. According to DR, after Revision No.4 dated 10.6. 1991 was
initialled, negotiations and di scussi ons continued, and they were
concluded late in the evening of 12.6.1991. It is stated that at
that stage, the representative of BINDAL delivered two letters
described as "Letters of Intent" dated 12.6.1991 issued on the

| etterhead of K. G Khosla Conpressors Ltd. (KG&K) stating the
intention to place an order for the follow ng :

(a) One Dresser Rand Mddel 463 B.5/5 and one
Model 373 BR8/1 vertically split conpressor for
Synt hesis Gas Service and Steam turbine driver
nodel SBQ at a price of FF 49, 300,000 (French
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Francs).

(b) Two Dresser Rand Model 3MD. 8 and Two Mode
260-8B5/ 4 Centrifugal compressors for CO2

service and teamturbine driver Mdel QUBVT at

a price of FF 52,625, 000.

Except the description of the machinery and the price, the
Letters of Intent were identical inits terns and rel evant portions
thereof are extracted below (not seriatim :-

. PURCHASE ORDER

This Letter of Intent will be followed by a regular and
detail ed Purchase Order to be issued by K&

si mul taneous with the establishment of the Letter of
Credit nentioned at para B of this letter.

C. TERVS-AND CONDI TI ONS

The Purchase Order shall be subject to the "Genera
Condi tions of Purchase" included in inquiry and as
amended by DR s comrents thereto, Revision 4 dated
June 10, 1991, initialled by DR and K&K separately.

M GOVERNMENT OF | NDI A APPROVALS

This Letter of Intent is being issued subject to the
necessary approvals to be given by 1ndian Government
Aut horiti es.

The Letters of Intent also contained terns relating to price,
manner of making paynment of price, opening of Letter

Guarantee, date for delivery, and consequences of not opening
Letter of Credit by the stipulated date. The rel evant cl auses are
extracted bel ow : -

B. PRI CE AND TERVMS OF PAYMENT

1

"2. Payment shall be made through an irrevocabl e and
confirmed Letter of Credit (Confirmation charges being to
DR s account) allow ng partial paynents releasable in
one or several drafts, and according to the terns and
conditions of this Letter of Intent, to be opened by 31st
August, 1991 by Bank of Anerica, Barakhanba Road,
New Del hi, or any other Bank acceptable to DR, notified
and payable to DR by Bank of Anerica, Paris. Thel said
Letter of Credit will be construed in accordance w ththe
Uni form Custons and Practices for Docurmentary Credits
of the International Chamber of Commerce. Draft of “such
Letter of Credit is provided for in Attachment Il of this
Letter of Intent and is subject to changes proposed by
K&K or its bankers and prior witten agreement by DR or
its bankers. The said Letter of Credit shall be valid for a
period of 15 nonths fromits notification to DR and shal
be extendable by two (2) nmonths period at DR s request
in order to allow conplete drawi ngs of the said Letter of
Credit."

X X X

D. DELI VERY DATE

The delivery date (last shipment) shall be 15-1/2 (Fifteen &
One Half Months) after DR s receipt of this Letter of Intent.
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For the purpose of assessing |iquidated danages for
delivery, delivery time shall be calculated on the basis of
i ssuance of DR's Certificate of readiness to ship, after

i nspection by K&K or its authorized agents and in the event
of their failure to do so, a declaration by DR that one
nmonth’s notification of readiness to ship and invitation to
i nspect was given. The time |ag between the first and the

| ast shiprment will not exceed 12 weeks.

G OPTI ONAL PERFORMANCE TEST

K&K has an option of asking DR to carry out shop
performance test (PTC-10 class I11) for the equi pnent
described in this LO for an extra price of FF. 875,020/-.
The said option shall be exercised by 19th June, 1991 in
witing by K&K. It is agreed that the delivery period
described in para D of this Letter shall be extended by
three week in case performance test is desired to be
carried out.

F. AUTHORI SATI ON TO PROCEED
This Letter of Intent shall serve as DR s authorization to
proceed with this order

L. ENTRY | NTO FORCE

This contract will ‘come into force upon receipt of this Letter
of Intent by Supplier.

I f by August 31, 1991 K&K is unable to fulfil the obligations
described in this LO, the contract perfornmance schedul e
and prices may be revised.

DR al | eges that when the Letters of Intent dated 12.6.1991 were
delivered by BINDAL on 12.6.1991, (it enquired as to why the
Letters of Intent were being issued in the nane of K& when al
its negotiations, discussions and correspondence were only with
Bl NDAL, and as the equi pnent supply was al so for Bl NDAL. DR
further alleges that BINDAL's representatives informed that for
its own convenience, the Letters of Intent were being issued in
the name of K&K and assured that full and total responsibility
for performance woul d, however, be that of BINDAL; and that
acting on the said representation, DR s representatives
countersigned the Letters of Intent in token of its acceptance
and returned one copy each to BINDAL. According to DR except
the Letters of Intent dated 12.6.1991 (and a subsequent
clarification dated 15.6.1991 fromKG& that it did not require
the shop performance test), there was no discussions,
negoti ati ons or conmunications either in witing or-verbal

bet ween K&K and DR at any tine. According to DR, it did not

nmeet any official of K&K at any point of time and it always
proceeded on the basis that the said letters of intent were

i ssued by KGK as an agent/consultant of BINDAL and not

i ndependently on its own account.

14. Bl NDAL neither placed any purchase order nor issued any
confirmation that the Letters of Intent dated 12.6.1991 were

pl aced by K& on its behal f. However, the Chairnman of Bl NDAL
sent a conmunication dated 26.8.1991 to DR stating that in

spite of its efforts, procedural matters at Governnent |evel did
not nmove as fast as it expected, and that it was fully conscious
of the position in which DR had to receive the Letters of Credit
bef ore maki ng maj or financial commtnents for castings etc.
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and requested DRto wait till 31.10.1991. BINDAL al so stated
that it was confident to open the Letters of Credit before
31.10.1991 and will accept a corresponding delay in the delivery
schedul e.

14. 1) Thereafter, DR by communi cati on dated 24.10.1991, after
referring to the discussions with Bl NDAL (wherein the

Conmmercial Director of BINDAL had assured that all approvals
fromthe Government were received and the Letter of Credit was
likely to be opened before the end of Novenber, 1991) advised

BI NDAL that in view of the delay, there will be a price increase
of 4.5% (provided the LOC was established by 30.11.1991)

apart fromthe corresponding delay in supply.

14. 2) By communi cation dated 9.12.1991, BINDAL informed DR
that it was not possible to accept the Syn. Gas Conpressor
turbi ne manufactured by DR as it found after a visit to DR’ s

wor ks at France that DR did not have any experience in
manuf act uri ng 1 arge nmechani cal turbines, and therefore it was
proposing to obtain the drive turbine for Syn. Gas Conpressor
froman alternative source who has supplied simlar turbines. By
a subsequent letter dated 23.12.1991, BINDAL informed DR that

it was not agreeable to any revision in prices and it would like to
di scuss certain other issues in January, 1992. This was foll owed
by a comruni cation /dated 13.2.1992 from BI NDAL stating that

the Bank required a purchase order for opening the Letter of
Credit and, therefore, it was taking action to re-wite all their
foreign letters of \intent in the fornat of letter of intent and

l abel ling them as purchase orders, and that consequently, sone

of the clauses of the Letters of Intent (C, F, H I, L etc.) would
undergo changes and a draft of a purchase order cleared by the
Bank wi |l be faxed. However, no such draft purchase order was

sent by BINDAL nor any Letter of Credit was opened by Bl NDAL.
No purchase order was issued. Utinately, DR was given to
understand by the Commercial Director of BINDAL that | ndian
CGovernment had pressurized BINDAL to buy Indian equi prent
and, therefore, BINDAL proposed to purchase the equipnent
fromBHEL and not from DR

15. Thereafter, DR through its counsel, issued notices dated
9.1.1993 to BINDAL and K&K referring to the Letters of intent
dated 12.6.1991 issued by K&K and informng that if the Letter
of Credit was not opened in terns of Letters of Intent dated
12.6.1991 within 10 days, DR will proceed on the basis that

Bl NDAL and K&K had repudi ated the contract and comitted

breach. As there was no reply, counsel for DR sent notices dated
29.1.1993 to BINDAL and K&K stating that DR had treated the
inacti on of BINDAL and KGK as repudiation of the contract. This
was followed by notices dated 4.2.1993 to BI NDAL and KGK
whereby DR s counsel sought return of all papers and technica

i nformati on furnished by DR to BI NDAL/ KGK. Agai n by notices
dated 5.2.1993, DR s counsel inforned BINDAL and K&K that in
terns of clause 27.4.2 of general conditions of purchase

i ncorporated in the "agreenent" dated 12.6.1991, DR intended

to refer the disputes relating to the "agreement" to the

I nternational Chanber of Commerce, Paris, ('ICC for short) for
resolution by arbitration. It also proposed a panel of 3 nanes
for appointnment of the sole arbitrator. As there was no reply,
DR | odged a request for arbitration with I CC (received by I CC on
8.3.1993) in respect of its claimagainst BINDAL and K& for the
following reliefs :-

1. an award for US $ 10,411,000 or alternatively,

danages in such sumas the Arbitrator nmay

det er i ne;
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2. delivery to DR, of the docunents enunmerated in
Appendi x | thereto (with all copies thereof made by
Bl NDAL and KGK);

3. an injunction restraini ng Bl NDAL/ K&K by t hensel ves,
their agents or contractors fromusing any of the said
docunents for any purposes; and

4. for interest, costs etc.

| CC issued a notice dated 10.3.1993 to BINDAL and K&K in
regard to | odgnent of the said claimby DR

16. One Bishwajit Bhattacharyya, Advocate, acting under
instructions from Bl NDAL and KCGK sent a telex dated 11.4.1993

to ICCinreply tothe notice of Lodgnent dated 10.3.1993
stating that BINDAL and K&K were in the process of jointly

nom nating an-arbitrator and that his clients were not agreeable
for appointnent of a sole arbitrator. This was, however, foll owed
by two different conmmunications fromdifferent counsel. M. R

S. GIll, Advocate sent a conmunication dated 27.4.1993 to ICC
stating that he had been instructed to represent BINDAL in place
of M. Bhattacharyya. Similarly, one M. J.S. Sinha, Advocate
sent a conmunication dated 28.4.1993 to ICC stating that he

had been instructed to represent K& in place of M.

Bhatt acharyya. The written replies of "BI'NDAL and KCK were
enclosed with the said comuni cati ons-dated 27.4.1993 and
28.4.1993. In those comuni cations, Bl NDAL and K&K deni ed

the very existence of any arbitration agreenment and sought
rejection of the claimlodged by DR On 28.5.1993, | CC inforned
the parties that the advance on costs in regard to arbitration
woul d be US $ 2,70,000 and directed the counsel for claimnt

and counsel for defendants to deposit US'$ 67,500 each towards
50% of advance as costs of arbitration:

17. At that stage, BINDAL filed Suit No.1363 of 1993 on
1.6.1993 in the Del hi Hi gh Court, for a declaration that there
was no arbitration agreenent between Bl NDAL and DR and for

an injunction restraining DR from proceeding with the
arbitration. K&K also filed a suit (Suit No.1380 of 1993) on
28.6.1993 for simlar reliefs. I.A Nos.5795/93 and 5819/93
were filed by BINDAL and K&K in the said suits for tenporary

i njunction restraining DR from proceeding with the Arbitration
On 4.10.1993, DR filed application under Section 3 of the
Forei gn Awards (Recognition & Enforcenment) Act, 1961 for stay
of suits. What happened thereafter is detailed in paras 6 & 7
above.

Re : Points (i) and (ii) :

18. Section 3 of the Foreign Awards Act providing for stay of
proceedi ngs in respect of natters to be referred to arbitration
reads thus :

"Not wi t hst andi ng anything contained in the Arbitration Act,
1940, or in the Code of Civil Procedure, 1908, if any party

to an agreenent to which Article Il of the Convention set

forth in the Schedul e applies, or any person claimng

t hrough or under hi mcomences any | egal proceedings in

any court against any other party to the agreenent or any
person claimng through or under himin respect of any

matter agreed to be referred to arbitration in such

agreenment, any party to such |egal proceedi ngs nmay, at

any time after appearance and before filling a witten
statenment or taking any other step in the proceedings,

apply to the court to stay the proceedings and the court,
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unl ess satisfied that the agreenent is null and void,

i noperative or incapable of being perfornmed or that there is
not, in fact, any dispute between the parties with regard to
the matter agreed to be referred, shall nake an order
stayi ng the proceedings."

Article Il of the Schedule to the Forei gn Awards Act which
contains the Convention on the Recognition and Enforcenent of
Foreign Arbitral Awards is extracted bel ow : -

"1. Each Contracting State shall recognize an agreenent in
witing under which the parties undertake to submt to
arbitration all or any differences which have arisen or
whi ch may arise between themin respect of defined | ega
rel ati onshi p, whether contractual or not, concerning a
subj ect-matter capable of settlenent by arbitration

2. The term"agreenment in witing” shall include an arbitra
clause in a contract or an arbitration agreenment, signed by
the parties or contained in an exchange of letters or

t el egrans.

3. The Court of a Contracting State, when seized of an

action in a matter /in respect of which the parties have

nmade an agreenent wi thin the nmeaning of this article,

shal |, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreenment is nul
and void, inoperative or incapable of being perforned.”

19. I n Renusagar Power Co. Ltd. vs. General Electric
Conpany [1984 (4) SCC 679], this Court considered the scope

of section 3 of Foreign Awards Act and fornul ated the follow ng
six conditions required to be fulfilled for invoking section 3 :-
(i) there nmust be an agreenment to which Article Il of the
Convention set forth in the Schedul e appli es;

(ii) a party to that agreenment nust comence | ega

proceedi ng agai nst another party thereto;

(iii) the legal proceedings nust be "in respect of any

matter agreed to be referred to arbitration" in such

agr eenent ;

(vi) the application for stay nust be nade before filing the
witten statenent or taking any other step in the lega

pr oceedi ngs;

(v) the Court has to be satisfied that the agreement is

valid, operative and capabl e of being performed; this

relates to the satisfaction about the "existence and validity"
of the arbitration agreenent;

(vi) the Court has to be satisfied that there are disputes
between the parties with regard to the natters agreed to

be referred; this relates to effect (scope) of the arbitration
agreement touching the issue of arbitrability of the clainmns.

This Court also held that section 3 of Foreign Awards Act
conbines in its own anbit both sections 33 and 34 of the
Arbitration Act, 1940 and questions regardi ng the existence,
validity or effect (scope) of the Arbitration agreement which can
be deci ded under section 33 of the Arbitration Act, are required
to be decided under section 3 of the Foreign Awards Act before a
stay of |egal proceedings contenplated therein could be granted.
This Court stated the scope of enquiry under section 3 of the
Forei gn Awards Act thus : -

"Here we are concerned with Section 3 which makes it

obligatory upon the Court to stay the | egal proceedings if
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the conditions of the section are satisfied and what is
nore the section itself requires that before any stay is
granted the Court should be satisfied that the arbitration
agreenent is valid, operative and capabl e of being
performed and that there are di sputes between the

parties with regard to the matters agreed to be referred

to arbitration [conditions (v) and (vi) mentioned earlier].
In other words, the section itself indicates that the proper
stage at which the Court has to be fully satisfied about
these conditions is before granting the relief of stay in a
Section 3 petition and there is no question of the Court
getting satisfied about these conditions on any prinma

facie view or a pro tanto finding thereon. Parties have to
put their entire material before the Court on these issues
(whi chever may be raised) and the Court has to record

its finding thereon after considering such naterial."

Therefore, the gquesti on whether there is an arbitration
agreenment ‘or not squarely falls for decision of the Court under
section 3 and wi Il have to be finally decided by the Court.

20. It is clear fromdCd ause (2) of Article Il that an 'agreenent
inwiting includes not only an arbitral clause in a contract or a
separate arbitration agreenment, signed by the parties, but a
termcontained in an exchange of letters or tel egrans agreeing

to submt their differences to arbitration. The question

therefore, is whether there is an "agreenent -in witing" under

whi ch parties have agreed to submit their differences to
arbitration.

21. The principle as to how to find out whether the
correspondence shows consensus ad i dem was stated by this
Court in Rickmers Verwaltung Gnbh v. I'ndian O
Corporation Ltd. [1999 (1) SCC 1]

"The subm ssion of M. Nariman that an agreement, even

if not signed by the parties, can be spelt out from
correspondence exchanged between the parties admts of

no doubt. In fact, various judgnents cited by himat the
bar unmi stakably support this assertion. The question
however, is can any agreenment be spelt out fromthe
correspondence between the parties in the instant case?
In this connection the cardinal principle to renenber is
that it is the duty of the court to construe correspondence
with a viewto arrive at a concl usi on whet her there was
any meeting of mnd between the parties, which could
create a binding contract between them but the Court is
not enpowered to create a contract for the parties by
goi ng outside the clear |anguage used in the
correspondence, except insofar as there are sone
appropriate inplications of law to be drawn. Unl ess from
the correspondence it can unequivocally and clearly
emerge that the parties were ad idemto the terns, it
cannot be said that an agreenent had cone into

exi stence between themthrough correspondence. The

Court is required to review what the parties wote and
how they acted and fromthat material to infer whether
the intention as expressed in the correspondence was to
bring into existence a nutually binding contract. The
intention of the parties is to be gathered only fromthe
expressions used in the correspondence and the meaning

it conveys and in case it shows that there had been
neeting of mnd between the parties and they had
actually reached an agreenent, upon all material terns,
then and then alone can it be said that a binding contract
was capabl e of being spelt out fromthe correspondence.”
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22. According to DR, the arbitration agreenent is contained in

"the General Conditions of Purchase" formng part of the

Invitation to Bid i ssued by BINDAL, as nodified by Revision No.4

dated 10.6.1991 agreed to between DR and Bl NDAL,

i ncorporated by reference in the Letters of Intent dated
12. 6. 1991 pl aced by K& on DR and accepted by DR by counter
signing them The said contention of DR that there is an
arbitrati on agreenent by correspondence is el aborated thus :-

(a) Bl NDAL' s "general conditions of purchase" which is
form ng part of the tender docunments/Invitation to Bid
contains an arbitration agreenent in C ause 27.4.

The suggestions made by DR for nodification of the
arbitration clause (Clause 27.4) in the "General Conditions
of Purchase", as per Revision No.4 dated 10.6.1991, were
agreed to by BINDAL. Consequently, the "Genera

Condi tions of Purchase" contain the follow ng arbitration
cl ause :

"I'n cases of foreign supplier, all disputes which
cannot be settled by mutual negotiations shal

be settl ed under the Rul es of Conciliation and
Arbitration of I1CC/... .. "

(b) Clause 'C of the letters of intent dated 12.6.1991
i ssued by K&K as an agent/authorized consultant of

BI NDAL to DR provided that "the purchase order shall be
subj ect to the 'general conditions of purchase’ included in
inquiry and as amended by DR s coments thereto,

Revi sion No.4 dated 10.6.1991 initialled by DR and K&
separatel y"

(c) The Letters of Intent are the purchase orders and
they have been accepted by DR by counter-signing them
Therefore, there are concluded contracts between DR on
the one hand and K&K representing BINDAL on the ot her

for supply of the machinery nentioned in the Letters of

I ntent which are governed by BINDAL"s "general conditions
of purchase’ which contain an arbitration clause. Thus
there is an arbitration agreenent between the parties in
terns of clause 27.4.2 of the ' General Conditions of

Pur chase" .

23. We find that the said subnmission of DRis based on two
prem ses. The first is that there is an "arbitration agreenent’
between 'DR on the one hand and 'BINDAL' on the other as per
clause 27.4.2 of the 'CGeneral Conditions of Purchase’ . The
second is that even if clause 27.4.2 of General Conditions of
Pur chase itself may not operate as an arbitrati on agreenent
between the parties, the Letters of Intent by K& are purchase
orders placed on behal f of BINDAL which are nade subject to
the General Conditions of Purchase including the arbitration
clause (clause 27.4.2) and therefore, there is an arbitration
agreenment between DR and BI NDAL/ KGK. On a carefu

exam nation, we find that both prenises are erroneous and are
basel ess assunpti ons.

Whet her cl ause 27.4.2 of ' General Conditions of
Purchase’ is an 'Arbitration agreenent’

24. The tender docunment or the invitation to bid of BINDAL
(containing the "instructions to bidders" and the "genera

conditions of purchase"), by itself, is neither an agreenent nor

a
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contract. The instructions to bidders inforned the intending

bi dders how the bid shoul d be nade and | aid down the

procedure for consideration and acceptance of the bid. The
process of bidding or submssion of tenders would result in a
contract when a bid or offer is made by a prospective supplier
and such bid or offer is accepted by BINDAL. The second part of
the Invitation to Bid consists of the 'General Conditions of
Purchase’, that is, the conditions subject to which the purchase
order will be placed or offer will be accepted. The ' Cenera
Condi tions of Purchase’ were nmade available as a part of the
Invitation to bid, so as to enable the prospective suppliers to
ascertain their obligations and formulate their offers suitably.

25. Where a tenderer is not willing to make his offer subject to
the ' CGeneral Conditions of Purchase’ prescribed and stipul ated
by the purchaser, he would either suggest his own terns and

condi tions or suggest nodifications to the 'General Conditions of
Pur chase’ prescribed by the intendi ng purchaser (person inviting
the offers). Many 'Invitations to Bid" contain a condition that the
tenderers will not be entitled to nake any changes in the

" General Conditions of Purchase’, in-which event he is required
to nould his offer strictly in accordance with the ' CGenera

Condi tions of Purchase’ stipulated by the purchaser. The reason
for insisting upon adherence to Purchaser’s ’General Conditions

of Purchase’ is not far to seek. If several persons subnmit their
of fers subjecting themto different terns and conditions of
supply, it will be difficult or virtually inpossible to evaluate them
with reference to a common denom nator. The genera

condi tions of purchase act as a common denom nator for al
tenderers to base their offers and for evaluation of such offers.
Further, the said General Conditions stipulated by the purchaser
enabl e the tenderer to assess his obligations and cal cul ate the

of fer price accordingly. For exanple, there will be a narked
difference in the responsibility of a supplier and the pricing, if
the purchaser seeks a three year warranty instead of one year
warranty, or seeks delivery of machinery at site instead of at
supplier’s factory, or seeks delivery to be expedited instead of
the normal period. Many a tinme the supplier is able to persuade
the purchaser to agree for nodification of the 'conditions of
purchase’ stipulated by the purchaser, particularly where a
supplier is in a position of strength and the purchaser is keen to
purchase a particul ar product of that supplier. There are al so
several suppliers who stipulate their own 'conditions of sale and
refuse to go by the conditions of purchase stipulated by the
purchaser. The intendi ng purchaser and the intending supplier

are at liberty to negotiate and agree upon the terns subject to
which offers will be nade and accepted. As contrasted from sale

of ready Goods sold off the shelf across the counter,

sal e/ purchase of conpl ex machi nery/ equi pmrent nmade to order

to suit particular requirenents of the purchaser, have severa
facets relating to pricing, period of delivery, node of delivery,
period and nature of warranty, suitability for the intended

pur pose, patent rights, packing, insurance, incidental services,
consequences of delay and breach, rejection/replacenent force

nej eure etc. Agreeing upon the terns subject to which offer is

to be made and accepted, is itself a conplicated and tine
consumi ng process. But, reaching an agreenent as to the terns

subj ect to which a purchase will be made, is not entering into an
agreenent to purchase.

26. Theref ore, when DR suggested nodifications to the
general conditions of purchase, and when BI NDAL agreed to

them and both parties initialled Revision No. 4 containing the
nodi fi cations to the General Conditions of Purchase, on
10. 6. 1991, no contract or agreenent came into existence as it
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did not involve either an offer or acceptance or perfornmance of
any pronise. "Revision No.4" dated 10.6.1991 only consisted of
the nodifications to the General Conditions of Purchase, subject
to which it was willing to enter into a contract with BINDAL for
sal e of machinery. Revision No.4 dated 10.6.1991 cl eared the
decks by finalizing the general conditions which would be
applicable if and when BI NDAL decided to place a purchase

order. In other words, the 'General Conditions of Purchase’ and
Revi sion No.4 dated 10.6.1991 containing the nodifications
thereto, nmerely set out the ternms on which the parties were
ready to do business with each other if and when purchase order
was placed by BINDAL. Parties merely agreed that when an

order was placed or contract was entered for supply of a
nmachinery by DR to BINDAL, it will be subject to the 'Cenera
Condi tions of Purchase’ stipulated by BINDAL as nodified by

Revi sion No.4 dated 10.6.1991 agreed by both parties.

27. The fol l.owi ng observations of this Court in Chatturbhuj
Vi t hal das 'Jasani v. Moreshwar Parashram (AR 1954 SC

236) thoughin a different context, are apposite :

"... The letters nerely set out the terns on which the

parties were ready to do business with each other if and

when orders were placed and executed. As soon as an

order was placed and accepted a contract arose. It is true
this contract woul d be governed by the terns set out in

the letters but until an order was placed and accepted

there was no contract."

In R ckmers Verwal tung (supra), the appellant contended that

t hough the agreenent drawn up-on 11.11.1993 was not

formally signed by the parties, the contenporaneous
correspondence between them showed that a binding contract

cane into existence between the parties in terns of such draft
dated 11.11.1993 and cl ause 53 of the said 'agreenent’

provided for arbitration and therefore, the claimraised by the
appel l ant had to be settled by reference to arbitration. The first
Respondent (Indian Q| Corporation Ltd) on the other hand
contended that no arbitrati on agreenent had been executed

bet ween the parties and the correspondence between the

parties did not bring about any enforceabl e contract between the
parties, because the fundanental conditions of the ternms of the
bargain were neither agreed upon nor fulfilled by the parties.
This Court accepted the contention by the first respondent that
there was no ’'arbitration agreenent’ on the follow ng
reasoni ng: -

"From a careful perusal of the entire correspondence on

the record, we are of the opinion that no concluded

bargai n had been reached between the parties as the

terns of the standby letter of credit and performance

guarantee were not accepted by the respective parties. In

the absence of acceptance of the standby letter of credit

and performance guarantee by the parties, no

enf orceabl e agreenent could be said to have cone into

exi stence. The correspondence exchanged between the

parties shows that there is nothing expressly agreed

bet ween the parties and no concl uded enforceabl e and

bi ndi ng agreement cone into existence between them

Apart fromthe correspondence relied upon by the

| earned single Judge of the H gh Court, the Fax nmessages
exchanged between the parties, referred to above, go to

show that the parties were only negotiating and had not

arrived at any agreenent. There is a vast difference

bet ween negotiating a bargain and entering into a

bi ndi ng contract. After negotiation of bargain in the
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present case, the stage never reached when the
negoti ati ons were conpleted giving rise to a

bi ndi ng contract. The | earned single Judge of the

Hi gh Court was, therefore, perfectly justified in
hol di ng that Cl ause 53 of the Charter Party relating
to Arbitration had no existence in the eye of |aw,
because no concl uded and bi ndi ng contract ever

cane into existence between the parties.”

[ Enphasi s suppl i ed]

28. Parti es agreeing upon the terns subject to which a
contract will be governed, when nmade, is not the sane as
entering into the contract itself. Sinmilarly, agreeing upon the
terns which will govern a purchase when a purchase order is

pl aced, is not the sane as placing a purchase order. A prelude
to a contract should not be confused with the contract itself. The
pur pose of Revision No. 4 dated 10.6.1991 was that if and when
a purchase order was placed by BI NDAL, that woul d be

governed by the "general conditions of purchase" of BINDAL, as
nodi fi ed by Revision No.4. But when no purchase order was

pl aced, neither the ’'general conditions of purchase’ nor the
arbitration clause i'n the ' General Conditions of Purchase
becanme effective or enforceable. Therefore, initialling of
"Revision No. 4 by DR and BI NDAL on 10.6.1991 containing the
nodi ficati ons to General Conditions of Purchase, did not bring
into exi stence any arbitration agreement to settle disputes
bet ween parties.

Whet her Letters of Intent dated 12.6.1991 contain an
arbitrati on agreenent.

29. We will next exam ne whether any arbitration agreenent
cane into existence by issue of Letters of Intent dated
12.6.1991 by K&K countersigned by DR and if so who are the
parties to such arbitration agreenment.

30. The circunmstances in which the Letters of Intent dated
12.6.1991 by K&K "surfaced’ is strange-and illogical if not
nysterious. It is admtted by DR that at no point of time, it held
any negotiation or discussion or exchanged correspondence wth
K& in this matter. The case of DR is that BINDAL was
correspondi ng and negotiating with it for purchase of certain
types of conpressors for its Shahjahanpur Fertilizers Project;
that neither BINDAL nor K&K ever informed DR that KGK was

the agent/consultant of BINDAL; and that the nodifications to
"CGeneral Conditions of Purchase’ were discussed and finalized on
10. 6. 1991, as per Revision No. 4 initialled by the
representatives of DR and BINDAL. In the circunstances, there
appears to be no |logical reason for two letters of “intent being
prepared and issued on the letterhead of K& on 12.6.1991 out

of the blue, particularly when no representative of K&K was
present during discussions on 12.6.1991 nor were the Letters of
Intent signed by anyone on behal f of K&K in the presence of

DR s representatives. According to DR, the representative of

Bl NDAL handed over the Letters of intent issued on the

| etterhead of K&K stating that though the Letters of intent were
i ssued by K&K, the conpressors were for BINDAL and paynent

and performance will be the BINDAL. No one has chosen to

explain why the letters of intent were not issued by BINDAL or
why the letters of intent were issued by K&K Wat is strange is
the acceptance of such letters of intent by DR wi thout protest
and without insisting that the letters of intent should be issued
by BINDAL or at |east that BINDAL should confirmin witing that
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the K&K was issuing the letters of intent on its behalf. If BINDAL
had delivered the letters of intent prepared on the |etterhead of
K&K instead of its own, clearly it was with some ulterior notive.
But we are not considering the business ethics of BINDAL nor

the negligence on the part of DR in not insisting upon sonething
inwiting fromBINDAL to show that Letters of Intent of K&

were issued on its behal f. The question for consideration is

whet her there is an arbitration agreenent in the Letters of

I ntent.

31. There is sufficient material to show that BI NDAL
proceeded on the basis that K&K s letters of intent dated
12.6.1991 were issued onits behal f, though there is no direct
reference to the Letters of Intent dated 12.6.1991 in any of

Bl NDAL' s correspondence. W may briefly refer to the foll ow ng
ci rcunst ances which clearly l'ead to an inference as that K&XK's
Letters of Intent, were on behalf of BINDAL : -

i) Inits letter dated 23.12.1991, the Chairman of
BI NDAL refers to DR s intention to revise the prices
due to BI'NDAL not opening the LCs in-tine.

ii) In BINDAL' s conmunicati ons dated 13.2.1992, there
is areference to BI'NDAL's proposal to rewite LOs by

| abel ling them as purchase orders and consequently,
Clauses C, F, H | and L of letters of intent undergoing
changes, in view of the Bank requiring purchase

orders instead of letters of intent, for opening the
letters of credit. I'nthe absence of any letter of intent
by BINDAL itself, it has to beinferred that the letters
of intent referred by BINDAL are the letters of intent
dated 12.6.1991 issued by KX

iii) When DR sent notices dated 9.1.1993 to BI NDAL and
K&K, alleging that K&K acted as agent of BINDAL in
issuing the Letters of Intent dated 12.6.1991, there

was no denial either by BINDAL or (K&K

iv) When DR | odged a request for arbitrationwith/'|CC
making a claimjointly against Bl NDAL and K&K
specifically alleged that K&K acted as agent of BI'NDAL

in issuing of Letters of Credit, and when copies of

such request for arbitration were forwarded by ICC to

Bl NDAL and KGK, significantly, BINDAL and K&K sent

a common reply through a comopn counsel (M.

Bi shwaj it Bhattacharyya) stating that both (BI'NDAL

and KGK) were proposing to jointly nom nate an
Arbitrator.

V) Even when BI NDAL and KGK subsequently decided to
chal l enge the arbitrati on agreenent and issued

separate notices dated 27.4.1993 and 28.4.1993

though different counsel, such notices were sent

through two counsel who shared the sane office and

t el ephones.

The conduct of BINDAL subsequent to 12.6.1991 |eads to an

i nescapabl e inference that letters of intent issued by K&K on
12.6.1991 were on behalf of BINDAL. In fact, even otherw se, we
will assunme for the purpose of this case that K&K was acting on
behal f of BINDAL as its agent or consultant in issuing the letters
of intent dated 12.6.1991. The question is whether that will take
DR any further in establishing that there is an arbitration

agr eenent .
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32. The Preanble to the Letters of Intent states that K&K
"hereby confirms its intention to place an order on Dresser

Rand". This is further nade clear from C ause (1) of each letter of
i ntent which provides that "this letter of intent” will be foll owed
by a regular and detail ed purchase order to be issued by K&K

simul taneous with the establishment of the Letter of Credit
mentioned in Para B of letter of intent. This nakes it clear that
the letter of intent is only a prelude to the purchase order and
not itself the purchase order. The |last para of Letters of Intent
requires DR to sign and return the duplicate copy of the letter as
token acceptance of DR having agreed to the Letters of Intent.

This woul d nean that the person issuing the Letters of Intent

want ed concurrence of DR to the ternms contained in the Letter of
Intent so that it can place an order in ternms of the conditions
mentioned in the Letters of Intent. The concurrence sought was

to the contents of Letters of Intent and not acceptance of any
order for supply.

33. Clause ' C of Letters of Intent provides that the Purchase
Order shall be subject to the "General Conditions of Purchase"
included in the inquiry, as amended by DR s comments thereto,
Revi sion 4 dated 10.6.1991". Therefore, the General Conditions
of Purchase which contains the arbitration clause, is not nade a
part of the Letters of Intent nor are the Letters of Intent nade
subj ect to the General Conditions of Purchase. The Letters of
Intent nmerely provide that if and when the purchase order is

pl aced, the purchase order will be subject to the Genera

Condi tions of Purchase, as nodified by Revision No.4. Therefore,
the point of time at which the General Conditions of Purchase
wi Il become applicable, is the point when the purchase order is
pl aced and not earlier. Consequently, C ause 27.4.2 of the
General Conditions of Purchase containing the arbitration cl ause
woul d beconme applicable and available to the parties only when
the purchase order was placed and not earlier. The term
"purchase order’ has a specific neaning and connotation. The
purchase order is the "agreenent entered into between Bl NDAL

and the prospective supplier as recorded in the purchase order
form (prepared in the formof Attachment-VIl to the Cenera

Condi tions of Purchase) signed by the parties, including al
Attachments and annexures thereto and all documents

i ncorporated by reference therein together with any subsequent
nodi fications thereof in witing." Admttedly, no such purchase
order was placed by either BINDAL or any one authorized by
BINDAL. It is also evident from d ause (1) of the Letters of
Intent that the purchase order was to be issued sinultaneously
with the Letter of Credit. Clause (M made it clear that the
Letters of Intent were being issued subject to necessary
approval s being given by the Authorities of the Indian
Government. These provisions clearly indicate that ‘the Letters of
Intent were only a step leading to purchase orders and were

not, by themnsel ves, purchase orders. Therefore, issue the
Letters of Intent by KGK, assuming that it was done on behal f of
Bl NDAL, did not nean that the General Conditions of Purchase

whi ch contains the provision for arbitration becane a part of the
Letters of Intent or became enforceable.

34. It is now well-settled that a Letter of Intent nerely
indicates a party’s intention to enter into a contract with the
other party in future. A Letter of Intent is not intended to bind
either party ultimately to enter into any contract. This Court
whil e considering the nature of a Letter of Intent, observed thus
i n Raj ast han Co-operative Dairy Federation Ltd. V. Mha

Laxmi M ngrate Marketing Service Pvt. Ltd. [1996 (10) SCC
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405]

"... The Letter of Intent nmerely expressed an intention to
enter into a contract. There was no binding | ega

rel ati onshi p between the appellant and Respondent 1 at

this stage and the appellant was entitled to | ook at the
totality of circunstances in deciding whether to enter into
a binding contract with Respondent 1 or not."

It is no doubt true that a Letter of Intent may be construed as a
letter of acceptance if such intention is evident fromits terms. It
is not uncomon in contracts involving detailed procedure, in
order to save tine, to issue a letter of intent comunicating the
acceptance of the offer and asking the contractor to start the
work with a stipulationthat the detailed contract woul d be

drawn up later. If such a letter is issued to the contractor,
though it may be termed as a Letter of Intent, it nay anount to
acceptance of the offer resulting in a concluded contract

bet ween the parties. But the question whether the letter of

intent is nerely an expression of an intention to place an order
in future or whether is a final acceptance of the offer thereby
leading to a contract, is a matter that has to be decided with
reference to the terns of the letter. Chitty on Contracts (Para
2.115 in Volume 1- 28th Edition) observes that where parties to

a transaction exchanged letters of intent, the terms of such
letters may, of course, negative contractual intention; but, on
the other hand, where the | anguage does not negative

contractual intention, it is open to the courts to hold the parties
are bound by the docunent; and the courts will, in particular, be
inclined to do so where the parties have acted on the docunent
for a long period of tinme or have expended considerabl e suns of
noney in reliance on it. Be that as it nay.

35. Learned counsel for DR referred to Causes (B), (D, (F),
and (L) of the Letters of Intent-to contend that they were the
purchase orders. C ause (B) nentioned the total price exclusive
of taxes and duties payable and provided that the Letter of

Credit should be opened by 31.8.1991 by a bank acceptable to

DR C ause (D) provided that delivery date shall be 15 =

nonths fromthe date of receipt of the Letter of Intent by DR
Clause (F) stated that "this Letter of Intent shall serve as DR s
aut hori zation to proceed with this order". Clause (L) stated that
"This contract will come into force upon receipt of this letter of
intent by supplier’. DR contends that as the Letters of Intent
were referred to as "this order” and 'this contract’ in clauses (F)
and (L), and as clause (F) authorized DR to proceed with the
order, the Letters of Intent were, in fact, purchase orders.

36. When all the terns of the Letter of Intent are

har moni ously read, what is clear is that Letters of intent nerely
required the supplier to keep the offer open till 31.8.1991 with
reference to the price and delivery schedule. They also nmade it
clear that if the purchase orders were not placed and Letter of
Credit was not opened by 31.8.1991, DR was at liberty to alter
the price and the delivery schedule. In other words, the effect of
Letters of intent was that if the Purchase Orders were placed

and LCs were opened by 31.8.1991, DR woul d be bound to

effect supply within 15= nonths, at the prices stated in the
Letter of Intent. Therefore, it may not be possible to treat the
Letters of Intent as Purchase Orders.

37. Even if we assune that the Letters of Intent were intended
to contracts for supply of machinery in accordance with the

terns contained therein, it may only enable DR to sue for

damages or sue for the expenses incurred in anticipation of the
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order and opening of LC. But that will not be of any assistance
to contend that there was an arbitration agreenent between the
parties.

38. We have already noticed that the letters of intent dated

12.6.1991, do not contain any arbitration clause. The contention
of DRis that arbitration clause in the General Conditions of
Purchase is incorporated by reference, having regard to cl ause
(C of Letters of Intent. But clause (C) specifically provided that
"the purchase order’ shall be subject to General Conditions of
Purchase as anended by Revision No. 4. Clause (C) did not say
that "this letter of intent is subject to the general conditions of
purchase as anended in Revision No. 4". One other aspect nmay

be noticed. Clause (C) refers to Revision No. 4 initialled by DR
and KGK. It is now adnmitted by DR that there is no docunent

(Revi sion No.4 or otherw se) nodifying the general conditions of
purchase, which is-initialled by DR and K& The Revision No. 4
was initialled only by DR and BINDAL. Therefore, the genera
condi tions of purchase containing the arbitration clause, never
becane a termof the letters of intent dated 12.6.1991. Cd ause
(C of the letters of intent nade it clear that it is only the
purchase orders which were to be placed in future on or before
31.8.1991 (along withopening of LC) that was to be subject to
the General Conditions of Purchase. Therefore, we hold that the
letters of intent, 'even if assuned to result in any binding
contract, did not provide for arbitration

39. The | earned counsel for DR next contended that the words
"the purchase order™ in C ause (C) should be read as "this
purchase order"”. For this purpose, he referred to severa

provi sions of the General Conditions of Purchase, sone of which
use the words "the purchase order" whereas other use the

words "this purchase order". He contended that the words "the"
and "this" are loosely used in the General Conditions of Purchase
and in the Letters of Intent and are, therefore, interchangeable.
We cannot agree. Firstly, it is not open to us to change the
terns of any docunment. Secondly, the use of the words "this
purchase order"” in sone clauses of the General Conditions of
Purchase was not inappropriate. It should be renenbered that

the General Conditions of Purchase, in-entirety, were intended to
be treated as a part to the purchase order as and when the
purchase order was pl aced. Therefore, when the Genera

Condi tions of Purchase were read as part of the purchase order
use of the words "this purchase order’ in the 'General Conditions
of Purchase’ would be appropriate. Therefore, it is

i mperm ssible to read the words 'the purchase order’ in clause
(C) of Letters of Intent as 'this purchase order

40. Thus, neither the General Conditions of Purchase formng
part of Invitation of Bid nor Revision No.4 dated 10.6.1991, nor
the Letters of Intent dated 12.6.1991 contain any arbitration
agreement. There is al so no other docunent or correspondence

whi ch can be read as containing a provision that can be
interpreted as an agreenent to resolve disputes by arbitration.
We are, therefore, of the view, though for slightly different
reasons, that the decision of the |earned Single Judge and the
Di vi si on Bench of the Hi gh Court holding that there is no
arbitration agreenent, does not suffer fromany infirmty.

Re: Point No. (iii)
41. DR contends that the conduct of BINDAL and K&K clearly

showed that they proceeded on the basis that there was an
arbitration agreenent. DR referred to the notices dated
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9.1.1993, 29.1.1993 and 4.2.1993 issued by its Counse

culmnating in the final notice dated 5.2.1993 seeking reference
to arbitration. It is pointed out that neither BINDAL nor K&K

i ssued any reply to the said notice dated 5.2.1993 thereby

i ndicating an inplied acceptance of an arbitration agreenent.

DR al so points out that when notice was sent by | CC to Bl NDAL

and K&K in respect of the request for arbitration | odged by DR

M. Bhattacharyya, Advocate, sent a reply dated 11.4.1993

acting on behal f of both BINDAL and KGK, stating that they are

in the process of jointly nominating an arbitrator. It is contended
that if there was really no arbitration agreenent, the counsel for
Bl NDAL and K&K woul d not have stated that they were in the

process of nominating an arbitrator. It is contended that only by
way of an afterthought, BINDAL and KGK changed their stand to
contend that there was no arbitration agreenent, when their
changed the counsel and sent a further reply dated 27.4.1993

and 28.4.1993 respectively. It is subnitted that there is

acqui escence on the part of BINDAL and K&K in regard to
arbitration.

43. This is countered by BI NDAL and KGK by pointing out that
M. Bhattacharyya had stated that an Arbitrator will be

appoi nted by BI NDAL and KGK wi t hout exam ning or know ng

the full facts, while sending the letter dated 11.4.1993. They
poi nt out that inmrediately thereafter, by issuing notices dated
27.4.1993 and 28.4.1993, they nade it clear that there was no
arbitration agreenent. It is contended that even if M.

Bhatt acharyya had stated that an arbitrator was being

appoi nted, that would not cone in the way of either BI NDAL or
K&K subsequently pointing out that there was no arbitration
agreenent, when they exam ned the | egal position or when an
application under section 3 of Foreign Awards Act was fil ed.

44. In U.P. Rajkiya Nirman N gam Ltd. vs. |ndure Pvt.

Ltd. [1996 (2) SCC 667] negativing a contention based on
acqui escence in matters concerning challenge to arbitrability,
this Court observed thus :-

"Acqui escence does not confer jurisdiction........ ... .....¢c.....
The clear settled law thus is that the existenceor validity
of an arbitration agreenent shall be deci ded by the Court

al one. Arbitrators, therefore, have no power or jurisdiction
to decide or adjudicate conclusively by themselves the
guestion since it is the very foundati on on which the
arbitrators proceed to adjudicate the disputes. Therefore, it
is rightly pointed out by Shri Adarsh Kunmar- Goel ; | earned
counsel for the appellant that they had by m stake

agreed for reference and that arbitrators could not

deci de the existence of the arbitration agreenment or
arbitrability of the disputes without prejudice to their stand
that no valid agreenent existed. Shri Narinman

contended that having agreed to refer the dispute,

the appell ant had acqui esced to the jurisdiction of

the arbitrators and, therefore, they cannot exercise

the right under Section 33 of the Act. W find no

force in the contention. As seen, the appellant is

cl ai m ng adj udi cati on under Section 33 which the

Court alone has jurisdiction and power to decide

whet her any valid agreenment is existing between the

parties. Mere acceptance or acqui escing to the jurisdiction
of the arbitrators for adjudication of the disputes as to the
exi stence of the arbitration agreenent or arbitrability of
the dispute does not disentitle the appellant to have the
remedy under Section 33 through the Court. |In our

consi dered view the renmedy under Section 33 is the only

right royal way for deciding the controversy."
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[ Enphasi s suppl i ed]

What is stated above with reference to section 33 of Arbitration
Act, 1940, will apply with equal force in regard to section 3 of
Foreign Awards Act. Therefore, the fact that at some point of
time, BINDAL or K&K had stated that they woul d appoint an
Arbitrator will not come in the way of their denobnstrating that
there is no arbitration agreenent when the nmatter cones up
before the court under section 3 of the Foreign Awards Act.
Therefore, there is no question of either waiver or acquiescence.

Concl usi on

45. We, therefore, do not find any reason to interfere with the
deci sion of the Division Bench of the H gh Court. The appeal s
are, therefore, dismssed. Parties to bear their respective costs.




