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PETI TI ONER
SUBE SINGH & ORS. ETC. ETC.

Vs.

RESPONDENT:
STATE OF HARYANA & ORS

DATE OF JUDGVENT21/ 09/ 1988

BENCH

M SRA RANGNATH

BENCH

M SRA RANGNATH
VENKATACHALLI AH, M N. (J)

Cl TATI ON
1988 AI'R 2235 1988 SCR Supl. (3) 141
1989 SCC (1) 235 JT 1988 (3) 729

1988 SCALE  (2) 797

ACT:

Punjab Borstal ‘Act, 1926: Ss. 5 and 2(4)--Adolescents
convi ct ed for of fence of nurder and sent enced to
i mprisonnment for life under s. 302 | PC--Whether entitled to
benefit of s. 5 of the Act.

%

Section S of ‘the Punjab Borstal Act, 1926 enpowers
courts to pass a sentence of detention in a Borsta
institution In the case of nmle persons | ess than twenty one
years of age convicted of an of fence puni shable under the
Indian Penal Code, In lieu of passing a sentence of
transportation or rigorous inprisonnment. Section 2(4) of the
Act which defines 'offence’ takes in offences other than an
of fence puni shable w th death.

HEADNOTE

The petitioners who have been convicted for the offence
puni shabl e under s. 302 of the Indian Penal Code and -have
been sentenced to life inprisonnent, claim entitlenent to
the benefit of s. 5 of the Act.

Di smissing the wit petitions,

HELD: The Punjab Borstal Act, 1926 does not have
application to an offence punishable under s. 302 of the
I ndi an Penal Code. [143(Q

The offence of nurder is punishable wth death /even
t hough the puni shnment awarded is not death but inprisonnent
for life. [144H]

"Punishable’ in s. 2(4) of the Act carries a nmeaning
"liable to be punished . Since the offence under s. 302 is
puni shabl e with death, the provisions of the Punjab Borstal
Act would not cover an offence under s. 302 of I|.P.C. —and
the benefit would not, therefore, be available to an accused
convicted for the of fence under s. 302 |.P.C [ 145E]

Subhash Chand v. State of Haryana & O's., [1988] SCC 717
appl i ed; Hava Singh v. State of Haryana & Anr., [1987] 4 SCC
207; State of Andhra Pradesh v. Vall abhapuram Ravi, [1984] 4
SCC 410 and Kunwar Bahadur & Ors. v. State of Uttar Pradesh,
[1980] (Supp.) SCC 339, distinguished.

PG NO 141
PG NO 142
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JUDGVENT:

ORIGNAL JURISDICTION: Wit Petition (Crl.) No. 648 of
1987 etc. etc.

(Under Article 32 of the Constitution of India)

D.S. Tewatia, Mikul Midgal, Rakesh Khanna, P.K Jain
RP. Singh, CV.S Rao, Prem Mlhotra, S.K Sabharwal,
Mahabi r Singh, Ms. Unmla Kapoor and N. Sudhakaran for the
appearing parties.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. These are a batch of wit petitions
under Article 32 of the Constitution raising the comobn
claim of entitlenent to the benefit of Section 5 of the
Punj ab Borstal Act, 1926.

In each of these wit petitions, the petitioner has been

convi cted for the offence punishabl e under Section 302
of the Indian Penal Code and has been sentenced to Ilife
i nprisonnment. ~ The State of Haryana has chal |l enged the

claimof the petitioner in each of these wit petitions.

Learned counsel for the petitioners has relied upon the
decision of this Court in Hava Singh v. State of Haryana &
Anr., [1987] 4 SCC 207 in support of the claimadvanced in
the wit petitions. ‘A two Judge Bench of 'this Court in that
case referred to Section 5 of the Act and E hel d:

"On a conspectus of the aforesaid decision as well as on
a consideration of the facts and circunstances the only
conclusion follows 'that the petitioner who  has already
under gone actual inprisonment for seven years is entitled to
be rel eased fromdetention and frominprisonment.  Paragraph
516-B of the Punjab Jail Manual is not applicable in this
case as the petitioner who was an adol escent convict bel ow
twenty-one years of age was sent to the Borstal Institute at
Hi ssar for detention in accordance withthe provisions of
Section 5 of the Punjab Borstal Act, 1926. He  being
convicted by the Sessions Judge the maximum period of
detention as prescribed by the Act is seven years. W have
al ready sai d hereinbefore that such an innate of the Borsta
Institute cannot be transferred to jail on the ground that
he has attained the age of twenty-one years as the said Act
does not provide for the sane. The only provision for

transfer to jail is in the case of incorrigible inmte or
i nmates convicted of major Borstal Institution offence.”
PG NO 143

Reliance was also placed by |learned counsel for the
petitioners on another two-Judge Bench decision of this
Court in the case of State of Andhra Pradesh V.
Val | abhapuram Ravi, [1984] 4 SCC 410. That was a case under
the Andhra Pradesh Borstal Schools Act, 1925 (5 of 1926) and
the question for consideration was the sanme as here/ with
reference to the provision of Section 8 of that “Act. The
two-Judge Bench held that the provisions of the 'Borsta
School s Act applied to the offence punishable under Section
302 of the Indian Penal Code.

Both these cases were referred to in Subhash Chand  v.
State of Haryana & Ors., [1988] 1 SCC 717 by a three-Judge
Bench. It referred to Hava Singh's case (supra) at |ength.
The three-Judge Bench in its judgnment referred to the
definition of 'offence’ under Section 2(4) of the Punjab
Borstal Act which defined 'offence’ to nean--

"an offence punishable with transportation or rigorous
i mprisonnment under the Indian Penal Code other than

(a) an offence punishable with death;"

The Court found that Section 302 of the Indian Pena
Code provi des:
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"whoever commts nurder shall be punished with death, or
i mprisonnent for life, and shall also be liable to fine" and
proceeded to say again "one of the punishnments for the
of fence of murder to death and, therefore, the offence of
murder would be covered within Section 2(4)(i)(a) of the
Punjab Act and to such a conviction the Punjab Borstal Act
would have no application. Support for such a view is
avai |l abl e from several decisions of different H gh Courts".

The Court ultimately hel d:

"I n Hava Singh’'s case the definition was not placed for
consi derati on bef ore the Court and, t her ef ore, t he
concl usi on whi ch has been reached is not correct. The Punjab
Borstal Act does not ‘have application to an of fence
puni shabl e under Section 302 of |PC'

This being a decision of \a |arger Bench we are bound by
it.

PG NO 144

In the Webster’' 6 Third New I nternational Dictionary the
foll owing neani ng has been given to the word ' punishable’--

"Deserving of, or liable to, punishnent: capable of
bei ng punished by |aw or right":

Aiyar’'s the Law Lexi con (Reprint Edition 1987) gives the
nmeani ng of ’punishabl e’ thus:

"The word ' puni shabl e as used in statutes which declare
that certain offences are punishable in a certain way, neans
liable to be punished in the way designated."

In Bouvier's  Law Dictionary, the neaning of the word
"puni shable’ has been given as 'liable to punishment’. In
"Wor ds and Phrases--Permanent ~ Edition’, the fol l owi ng
nmeani ng has been given:

"The word ’puni shable’ in-a statute stating that a crine
is punishable by a designated penalty or termof ‘years in
the state prison linmts the penalty or termof years to the
amount or term of years stated in the statute.”

The word ' puni shable’ is ordinarily defined as deserving
of or capable or liable to Punishnent, punishable wthin

statute provi di ng that defendant may have ten
peremptory challenges if offence charged is ' punishable’
with death or by life inprisonnment; neans deservi ng of

or liable to punishnent; capable of being punished by |aw or
right, may be punished, or liable to be punished, and not
nmust be puni shed.

"Corpus Juris Secundum gi ves t he meani ng as:

"Deserving of, or liable to, punishnment; capable  of
bei ng puni shed by law or right; said of persons of offences.
The neaning of the termis not 'nust be punished’ , but ’'may
be punished’, or 'liable to be punished’

In the absence of a definition of 'punishable’ we have
referred to these for gathering the exact neaning of the
word. In the sense given to the word, as above, there can be
no doubt that the offence of murder is punishable with death
even though the punishnment awarded is not death but
i mprisonnment for life

PG NO 145

An earlier decision of this Court in Kunwar Bahadur &
Os. v. State of Uttar Pradesh, [1980] Supp. SCC 339, where
a two-Judge Bench dealt with the provisions of the United
Provinces Borstal Act 7 of 1938 was also relied wupon. The
j udgment is a short one. Detailed reference to t he
provisions of the United Provinces Act has not been nade but
Section 7 of the Act was referred to and it was observed:

"Under this Section where a prisoner is sentenced for
transportation i.e. life inprisonnent and is bel ow the age
of 21 years he should be sent to Borstal School where he
cannot be detained for nore than five years, The |aw thus
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contenpl ates that for such an offender the sentence of five
years wll be equivalent even to a higher sentence of Ilife
prisonment".

Qoviously in the United Provinces Act, there is no
definition of ’'offence’ as available in the Punjab Act.
Therefore, the decision in Kunwar Bahadur’s case (supra) is
not really material for our purpose.

"Puni shable’ carries a neaning 'liable to be punished
as indicated by the three-Judge Bench. Since the offence
under Section 302 is punishable with death, the provisions
of the Punjab Borstal Act would not cover an offence under
Section 302 of IPC and the benefit would not therefore, be
available to an accused convicted for the offence under
Section 302 | PC

During the hearing of the matters | earned counsel for
the petitioners had nmaintained that the provisions of the
Punjab Act should be “suitably anended to bring about
uniformty in the law on the subject. This is a matter for
the State and the Legislature and it is for themto consider
whet her  t'he provision shoul d be suitably anended keepi ng the
nodern concept-of punishnment and treatnment of adol escents in
Vi ew.

Each of the wit petitions is dism ssed. There would be
no order for costs
P.S. S Petitions dismssed




