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CASE NO. :
Appeal (civil) 3195 of 2002

PETI TI ONER
STATE OF WEST BENGAL & ANR

Vs.

RESPONDENT:
MADAN MOHAN GHCOSH & ORS

DATE OF JUDGVENT: 30/ 04/ 2002

BENCH:
N. Santosh Hegde & Shivaraj V. Pati

JUDGVENT:

SANTOSH HEGDE, J.

Leave granted.

The State of West Bengal ‘has preferred this appeal against
the judgnent of the Division Bench of the Cal cutta H gh Court
dated 17th of August, 2001 whereby the said Hgh Court all owed
the wit petition filed by the respondents herein and set aside the
j udgrment of the West Bengal Taxation Tribunal and directed the
State CGovernnent to consider the case of the respondents for grant
of foreign liquor off-shop licencesat the new sites selected by the
State Governnent along with other ‘eligible candi dates.

The respondents are hol ders of |icence under the West
Bengal Excise Act for sale of 50 U.P. Rum and Beer .issued to
them by the State Governnent with a view to rehabilitate these
per sons whose busi ness in ganja, opium and bhang cane to be
prohi bited under the Narcotic Drugs and Psychotropi c Substance
Act, 1985.

The State of West Bengal notified the Wst Bengal Excise
(Selection of Persons for Grant of License at New Sites for Retai
Sale of Spirit and certain other Intoxicants other than foreign |Iiquor
on categories of licences and |licence for Denatured Spirit) Order
2000 w.e.f. 4th of February, 2000. As per this order the application
of an applicant for grant of excise licence was |iable to be rejected,
if the applicant held any other excise |licence. The respondents who
sought for grant of licence for the right to sell foreign |iquor
(I'ndian made foreign liquor) were told that because of ‘their
hol di ng of another excise licence, they were not eligible to get
another licence for the sale of foreign liquor. This stand of the
Covernment canme to be questioned by certain licencee sinmlarly
situated as the respondents wherein the question of validity of the
CGovernment Order of 2000, referred to herein above, was
guestioned in Wit Petition No.7335(W of 2000 which chall enge
cane to be dismissed by the H gh Court upholding the validity of
the Government Order of 2000. It is stated at the bar that an SLP
filed against this order by the aggrieved applicants also cane to be
di sm ssed
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However, the present respondents once again sought to
chal l enge the restrictions inposed by the Order of 2000 by way of
a petition before the West Bengal Taxation Tribunal which by its
order dated 12.4.2001 following the earlier order of the H gh Court
di sm ssed the said chall enge. Against the said order of the tribunal
the respondents preferred the wit petition wherein the H gh Court
by the i npugned order held that in view of the overriding effect of
Rul e 17 of the West Bengal Excise (Selection of New Sites and
G ant of Licence for Retail Sale of Spirit and Certain Q her
I ntoxi cants) Rules, 1993 (the 1993 Rules), the restrictions inposed
by the Governnent Order of 2000 of not granting nore than one
excise |icence woul d not operate as a bar against the hol der of an
exi sting excise licence fromseeking the grant of another licence. It
is against this order of the Hi gh Court, the above civil appeal is
preferred.

Shri Mukul Rohatgi, |earned Addl. Solicitor Genera

appearing for the State of West Bengal contended that it is the
policy of the State Governnent to restrict the concentration of

exci se li'cences in the hands of the persons who al ready hold

anot her excise licence. Thi's policy of the State Governnment being
in consonance with the public policy and there being no

fundanmental right on a citizen to deal in liquor, the respondents
herein could not have chall enged the said O der nor could the Hi gh
Court have granted 'relief to the respondents contrary to the said
policy. He contended that the view taken by the H gh Court that
Rul e 17 of the 1993 Rules had an overriding effect on all other
rul es and orders made by the Government under the del egated

power under the Excise Act, is wholly erroneous. It is the
contention on behalf of the State Government that the O der of

2000 was issued by the State Governnent under the exercise of its
powers conferred on it by Sections 85 and 86 of the Wst Benga

Exci se Act which was in supersession of the earlier Governnent

O der of 25th of April, 1991. He further argued that this
Government Order though called a notification, was published in

the official gazette in conpliance with the requirenent of Section
88 of the Excise Act, consequently even though the notification is
termed as an order, the same is in fact had the effect a rule nmade
under Sections 85 and 86 of the Excise Act. Therefore, it stands on
the same footing as the Rules of 1993, that being the case the

O der of 2000 bei ng a subsequent order and having specifically
provided for a condition of rejection of an-application whichis not
covered under the Rule of 1993, could not have been held to be in
ef fecti ve because of a non obstante clause in Rule 17 of the 1993
Rul es. Learned counsel further contended that the non obstante
clause in Rule 17 refers only to rules which were in existence at
the time when the said rule was brought into force and the sane
could not be construed as having an overriding effect for all tines
to cone. He also pointed out that under Rule 13 of the 1993 Rul es,
it was still open to the State Governnment to issue a notification to
nodi fy the conditions prescribed for grant of |icence or inpose
restrictions as to eligibility in addition to what was specified under
Rules 10 to 13 of 1993 Rules. Even otherw se, he contended that
there was no conflict between the imposition of restriction under
the Order of 2000 and the provision of Rules 10 to 13 of 1993

Rul es.

Shri CGopal Subramanayam | earned senior counse
appearing for the respondents, in our opinion, very fairly conceded
that he does not support the view of the High Court that the non
obstante clause of Rule 17 coul d operate against all future
enactments made by the State Governnent under the del egated
power vested on it in the excise statute. He, however, very
strenuously contended under Rules 10 to 13 of the 1993 Rul es, the
respondents had a right to obtain a licence even if they had anot her
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excise |licence under the very sanme Act. That right which is given
to themunder the Rules could not have been taken away by an
executive order issued by the Governnment because an executive

order cannot override the Rules made by the State. Therefore, he
contends that inposition of a restriction which is not found in the
1993 Rul es by the order of 2000 could not have been nade by the
State CGovernnent.

Havi ng heard the | earned counsel, we are of the opinion that
we need not dilate very nuch on the finding arrived at by the High
Court in regard to the overriding power of Rule 17 of 1993 Rul es
vis-a-vis the order of 2000. W agree with the | earned Addl.
Solicitor General that the |anguage of Rule 17 of the 1993 Rul es
cannot be construed so as to nmean that all future rules and
notifications will be subject to such a non obstante cl ause.

Be that asit may, we will have to address ourselves to the
argument advanced on behal f of the respondents herein, that a right
conferred on them under a subordinate | egislation cannot be
curtailed by an executive order. This argunent, in our opinion
suffers froma basic fallacy which is founded on the fact that 2000
Order indicates it to be an executive order sinpliciter. In our
opi nion, the words used in the title of an enactnent cannot be a
concl usive fact to ascertain the |egislative nature of such
enactment. It is undisputed before us that under Sections 85 and 86
the CGovernnent had the power to nake a legislation of the nature,
we now see in the Order of 2000. The said order specifically
derives the power of the State Government under Sections 85 and
86 of the Excise Act. It is not the case of the respondents that
procedures required for the purpose of enacting this order have not
been foll owed by the State Governnent. The contents of the order
are within the del egated power of the Governnent, the order has
been notified in the official gazette as required under Section 88 of
the Excise Act. Therefore, the State Governnment has foll owed the
necessary procedure required to make a rule or an order under the
powers vested in it as a delegate and within the scope of its rule
maki ng power. Taking into consideration the object of the order
the field that it covers reflecting policy of the State Governnent
which is in conformity with the constitutional obligation, we think
that the Order of 2000 though termed as an order for all purposes
has the sane force as a rule which the State CGovernment is
enpower ed to make under Sections 85 and 86. Therefore, in our
opi nion, the argunent of the |earned counsel for the respondents
that the Order of 2000 is an executive order being subordinate to a
statutory rule could not have taken away the right that is available
to an applicant under Rules 10 to 13 of 1993 Rul es cannot be
sustained. On the contrary, we are of the considered opinion by the
Order of 2000, the State Government has only inposed an
additional restriction to what is found in Rules 11 and 12 of 1993
Rules. As a matter of fact, if we peruse Rule 12 of 1993 Rules, the
restrictions inposed therein are of a particular nature and
additional restrictions now inposed under the Order of 2000 does
not, in any manner, run counter to those restrictions but only
suppl enents them and the sane can very well co-exist with the
object of 1993 Rules. At this stage, we nust also note that the
Rul es 11 and 12 of 1993 Rules do not create any vested right on
the respondents or other applicants, it only prescribes the eligibility
for applying for the licences. Therefore, a question of taking away
the vested right by a subsequent enactment in the formof the Order
of 2000 does not arise at all

Apart fromthe above, we are also of the view that putting a
restriction on a nunber of |icences that could be held by a person
to deal in a trade involving intoxicants is in confornmity with the
public policy as also the constitutional objectives.
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For the above reasons, we are of the opinion, that the Hi gh
Court fell in error in allowing the wit petition of the respondents.

However, we must note that the respondents herein having
| ost their trade because of an enactnent which prohibited the
dealings in ganja opiumetc. were considered as a class by the State
CGovernment, who ought to be granted on conpassionate ground, a
particul ar type of excise |licence. These respondents are now
wanting to inprove their business by taking out a |licence which, in
their opinion, is nore lucrative but the bar of holding nore than
one |licence prevents themfromacquiring this new |licence. Before
the final hearing, we had called upon the respondents to say before
this Court whether they are willing to surrender their existing
licence in preference to the licence which they are now seeking.
They have stated that they are willing to surrender their existing
licences for the sake of "'a newlicence they now seek. In these
circunstances and in view of the fact that these respondents have
| ost their earlier business, we think it appropriate that we should
direct the State Governnent to consider the applications of these
respondents for the grant of |icences for the sale of foreign |iquor
as sought for by them provided these respondents surrendered
their existing exciselicences and approach the concerned excise
authorities for the grant of new licence. If this is done and if the
respondents are otherwi'se not disqualified, we direct the State
Covernment to consider their application on a preferential basis. If
for any reason, these respondents cannot be granted the new
i cence sought for by them then the appellants shall restore the
surrendered |icence. The above concession given to the
respondents will not, in any manner, entitle themto claimany
ot her exenption fromthe requirement of the Excise Act.

For the reasons stated above, the order of the High Court is
set aside. This appeal is allowed with the directions nmade herein
above.

J.
('N. Sant osh Hegde)

2.
April 30, 2002. (Shivaraj V.Patil)




