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prescribing . nminimm rates for stone-breaking or stone-
crushing inmnes - Validity - MnimmWges Act, 1948 (11
of 1948), SS. 5 (2), 27, Sch., Part 1 item38.

HEADNOTE

The Madhya Pradesh Governnent issued a notification under s.
5 (2) of the Mnimm Wges Act, 1948 (Il of 1948),
prescri bing
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the minimumrates of wages for enploynent in stone breaking
and stone <crushing operations carried on-in mnes in
exercise of the authority delegated to it by the  President
by a notification under Art. 258 of the Constitution. The
appel | ant conpany, engaged in manganese mning industry,
chall enged the validity of the said notification by a wit
petition filed in the H gh Court and its case was that the

said notification was ultra vires s. 5(2) of the Act. The
Hi gh Court found against the appellant and rejected the
petition. The question for determnation in  the appeal

therefore, was whether item8 in Part 1 of the Schedule to
the Act, properly construed, included stone breaking and
stone crushing operations in a mning industry:

Held, that item8 in Part 1 of the Schedule to the M nimm
Wages Act, 1948, was not intended to cover the breaking or
crushing of stones incidental to m ning operations and  nust

be limted to stone breaking and stone crushing enpl oynent
in quarries. The i nmpugned notification was, therefore,
ultra vires s. 5(2) of the Act and coul d not be enforced.

It would, however, be open to the Government, if it so

desired, to achieve the object it had in viewin issuing the
i mpugned notification by adding appropriate itens to the
Schedul e in exercise of its power under s. 27 of the Act
Held, further, that it was not necessary for the appellant
to challenge the vires of the Presidential notification in
the first instance in order that he mght inpugn the
notification in question.
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1960. April 7. The Judgnment of the Court was delivered by
GAJENDRAGADKAR, J.-Thi.s appeal arises -froma wit petition
filed by the appellant, Madhya Pradesh M neral |[Industry
Associ ation,; in which the appellant challenged the wvalidity
of - the notification issued by the Mdhya Pradesh State
Government _on March 30, 1952, under S. 5(2) of the M ninmum
Wages Act, 1948 (11 of 1948) (hereinafter called the Act).
The High Court of Bomnbay at Nagpur dism ssed the appellant’s
petition but has granted the appell ant
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a certificate of fitness wunder “Art. 133(1)(c) of the
Constitution. It is with the said certificate that the
present appeal has been brought to this Court.

The appellant is a non-profit making conmpany Ilinmted by

guarantee and regi stered under s. 26 of the Indian Comnpanies
Act, 1913. It has been fornmed with the object of protecting
and pronoting the interest of its menbers-sharehol ders who
are engaged in the mining industry by all  legitimate and
constitutional neans. |t appears that under Art. 258 of the
Constitution the President of India by Notification No.
S RO 2052 published on Decenber 11, 1951, entrusted
Governments of . certain States including Mdhya Pradesh
with their consent the functions of the Central Covernnent
under the Act in so far ‘as such functions  relate to the
fixation of mnimmrates of wages in respect of enployees
enpl oyed in stone-breaking or in stone-crushing operations
carried on in mnes situated wthin their respective States.
Pur suant to the said delegation the Madhya Pradesh
Government issued the inpugned notification purporting to
act wunder s. 5(2) of the Act. This notification has
prescribed the mnimumrates of wages for enploynent -in
st one- breaking or in stone-crushing operations carried on in
m nes. The rates thus prescribed were inclusive of dearness
al  owance or conpensatory cost of |iving allowance.

The Regi onal Labour Conmi ssi oner (Central), Nagpur
Respondent 1, wote to the appellant for the first tinge on
June 20, 1956, stating that the State of <“Madhya Pradesh,
Respondent 2, had consi dered the question whether the Act
was applicable to the manganese nini ng i ndustry and had cone
to the conclusion that it was so applicable; that is why the
appel | ant’ s nenbers were asked by respondent 1 to inpl enent
the Act within a fortnight fromthe receipt of his letter.
The appellant nmade several representations to respondent 1
urging that the Act was inapplicable to the nanganese m ning
i ndustry; neverthel ess respondent 1 threatened |arge-scale
prosecution of the appellant’s nenbers on the basis that the
Act applied to them and its provisions bad been contravened
by them The appellant was thus driven to file the
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present petition because it alleged that it had no alter-
native renedy, at any rate equally speedy and efficacious,
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and so it was urged on its behalf that the H gh Court should
issue a wit quashing the inpugned notification as ultra
vires. Inits petition the appellant had also alleged that
the notification issued by the President of India under Art.
258 cannot fasten upon the manganese nmining industry the
character of enployment in stone-breaking or stone-crushing
and if that was the object of the said notification it was

i nval i d.
The respondents disputed the correctness of the appellant’s
contention that the inpugned notification is invalid. It

was urged on their behalf that any industry wherein the
wor kers are enployed in operations involving stone-breaking
or stone-crushing is governed by the Act. In their witten
statement they described the details about the mining
operations and contended that the mning of nanganese ore
mai nl y consi sts of devel opnment work or the removal of over-
burden, breaking of big mneral stones like boulder ore or
bed ore to nmanageabl e sizes, dressing of ores to renpve
i mpurities, “etc. According to the respondents, having
regard to the nature of the manganese nining industry the
Act applied to the stone-breaking or st one- crushi ng
operations connected with it.

The High Court has accepted the respondent’s plea and has
rejected the appellant’s prayer that a wit should be issued
inits favour prohibiting the respondents fromenforcing the

provi sions of the Act against its nenbers. Unfortunately,
on two inportant points the Hgh Court has msdirected
itself. It ‘appears to have  assuned that the inmpugned

notification has added an-entry in the Schedule to the Act,
and has observed that asa result of ‘the said addition the
provisions of the Act canme to be applied to the enploynent
in stone-breaking or in stone-crushing operations carried on
in the mnes. The H gh Court has nade this observation in
setting out the appellant’s caseand it is on the basis of
this observation that the Hgh Court has proceeded to
exam ne the validity of the appellant’s contention. It is,
however, <clear that the/inpugned notification does not
purport to add any
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item in Schedule | and that was also not the case of the
appel | ant . Thus the assunption made by the H gh Court on,

both the points is, with respect, erroneous.

In its judgnent the Hi gh Court has al so observed that the
vires of the inpugned notification, though challenged in the
petition, was not challenged before -the H gh Court and so
the only question that remained for its decision was one of
interpretation of the relevant provisions of the entry
introduced by the notification. This statenent again does
not appear to be entirely correct. The principal, if not
the sole, ground on which the appellant sought for a wit
from the High Court was that the inpugned notification was
ultra vires s. 5(2) of the Act. If the validity of the said
notification had been conceded by the appellant its wit
petition would have i medi ately become ineffective because
i f the notification is wvalid then the guestion of
construction of the naterial entry can present no difficulty
what ever. In ternms the stonebreaking and stone-crushing
operations carried on in mnmines are specified and the
appel | ant could not possibly wurge that the rel evant
activities carried on by its nenbers did not attract the
said description. 1In viewof the fact that the Hi gh Court
has made a clear statenment to the effect that the vires of
the inpugned notification had not been challenged before it
we were at first not inclined to allow M. Bobde, for the
appel lant, to argue that point before us; however, after
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hearing himand after considering the rest of the record we
are satisfied that the statenent nade in the judgnent is not
accurat e. In the petition filed by the appellant the
validity of two notifications was challenged; the first was
the notification issued by the President of India under Art.
258 of the Constitution, and the second is the inpugned
notification under which proceedi ngs are threatened against
the appellant’s nmenbers. It is clear fromthe record that
the appellant did not and coul d not have pressed its case
against the validity of the first notification, but it did
press its objection against the validity of the second
notification ; and that would be clear fromthe certificate
of fitness granted by the H gh Court itself. The
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certificate saysthat the questions raised by the appellant
relate to the applicability of the provisions of the Act to
per sons enpl oyed in stone-breaking or st one- crushi ng
operations carried on at various nanganese mnes. Now it is
clear that this question can arise only if the appellant
seeks to challenge the validity of the notification, not
ot herw - se. It is because the enployees in question are

according to the appellant, not enployed under any of the
items prescribed in the Schedule to the Act that the
i mpugned notification is invalid; in that context the
guestions posed in the certificate would arise. If the
notification /itself is wvalid then the solution to the
guestion posed can hardly be regarded as fit for a
certificate under Art. 133(1)(c) of  the Constitution

Besi des, the appellant’s contention against the validity of
the i mpugned notification has been set out in its
application for certificate before the High Court and the
same has been expressly repeated in the statenent of case
filed by the appellant before us. W nust, therefore, hold
that the H gh Court was in error in assunming that the vires
of the inpugned notification had been conceded by the
appel l ant before it. This is another serious infirmty in
the judgnent of the High Court.

As a consequence of the two.infirmties in the judgnent the
approach which the H gh Court adopted in-dealing wth the
matter has been considerably influenced. |t has no  doubt
consi dered the neaning of the word " enpl oynent and st one
" in connection with the expression stone-breaking " and "

st one-crushing". Even this part of the discussion in the
j udgrment seens to assune that the inpugned notification has
really added one itemto the list in the Schedule. It has
apparently not been realised that i f t he pr esent

notification purported to make an addition to the itens in
the Schedule there would have been no controversy between
the parties. According to the Hi gh Court enploynment should
be given its w der sense and should be held to ' nmean " the
action of enploying or the state of being enployed ". The
H gh Court has also held that the word " stone " should be
taken to nean " a piece of rock or hard mineral sub. stance
(other than netal) of a small and noderate
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si ze". The interpretation of the two words adopted by the
H gh Court has been taken by it from the Shorter Oxford
Dictionary, and having assigned to the two words the two
respecti ve meani ngs just stated the H gh Court has held that
st one- breaki ng and stone-crushing operations carried on in
m nes would attract the provisions of the Act.

Before dealing with the vires of the inpugned notification
it would be material to exam ne the relevant provisions of
the Act. The Act has been passed to provide for mininum
rates of wages in certain enployments. Section 2(b) defines
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the appropriate government as nmeaning, inter alia, (1) in
relation to any schedul ed enpl oynent carried on by or under
the authority of the Central Government or in relation to a
mne the Central CGovernment, and (2) in relation to any
ot her schedul ed enmpl oynent the State Government. It would
t hus appear that the Legislature intended t hat the
provi sions of the Act may in due course be extended to nines
and so it has prescribed that in respect thereof the Centra

CGovernment would be the appropriate Governmnent. Section
2(e) defines an enployer as neaning, inter alia, any person
who enploys whether directly or through another person or
whet her on behal f of hinmself or any other person one or nore
enpl oyees in any schedul ed enpl oynent in respect of which
mnimm rates of wages have been fixed wunder this Act.
Section 2(g) -defines schedul ed enploynent as neaning an
enpl oyment specified in the Schedule or any process or
branch of work form ng part of such enployment. Section 3
aut horises the appropriate government to fix mnimm rates
of / wages inregard to the enploynents specified in Parts |
and 1l of the Schedule respectively and prescribes the
procedure in that behalf.~ Section 5 | ays down the procedure
for the fixing and revising of mninmmwages. Section 5(2)
provides that after follow ng the procedure prescribed by
the said section the appropriate governnent shall by
notification inthe official gazette fix, or as the case may
be, revise the mninmumrates of wages in respect of each
schedul ed enpl oynent, and unl ess such-notification otherw se
provides, it shall cone into force on the expiry
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of three nonths fromthe date of itsissue. There is only
one nore section which needs to be nentioned; that is s. 27
whi ch enpowers the appropriate government to add to either
part of the Schedul e any enploynment in respect of which it
is of opinion that m ni numrates of wages should be fixed
under this Act after followi ng the procedure prescribed by
it, and the section adds that after the notification is thus
i ssued the Schedule shall, (inits application to the State,
be deened to be amended accordingly.

It is thus clear that the whole schene of the Act is
intended to work in regard to the enploynents specified in
Part | and Part 1l of the Schedul e and the Legislature has
wisely left it to the appropriate governnment to  decide to
what enploynents the Act should be extended ~and in what
areas. Section 5(2) enpowers the appropriate governnent to
fix or revise mninmum wages in regard to any of the
enpl oynments in the Schedule to which the Act applies. Thi s
power can be exercised only if the enploynment in question is
speci fied in the Schedule and the Act is therefore
applicable to it. Section 27 confers a w der power on the
appropriate government, and in exercise of the said power
the appropriate governnent nay add an enploynent to the
Schedul e. The nature and extent of the-said two powers are
thus quite separate and distinct and there can be no /doubt
that what can be done by the appropriate government .in
exercise of its power under s. 27 cannot be done by it~ in
exercise of its power under s. 5(2). It is significant that
the inmpugned notification has been issued by the Madhya
Pradesh Governnent by virtue of the powers under s. 5(2) of
the Act which have been delegated to it by the President in
exercise of his authority wunder Art. 258 of the Con-
stitution. The main argunent urged by M. Bobde is that the
i mpugned notification is ultra vires s. 5(2) because stone-
br eaki ng and stone-crushing operations in nmanganese ni nes do
not full under any of the itenms in Part | of the Schedule.
The dispute thus raised really lies within a very narrow
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conpass: Does enploynent in stone-breaking or in stone-
crushing operations carried on in nines specified in the
i mpugned notification anbunt to enpl oyment in stone-breaking
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Schedule to the Act? It is comon ground that t he
enpl oyment in question does not fall under any other itemin
Part I.

It is true that the provisions of the MninumWges Act are
i ntended to achieve the object of doing social justice to

wor kimen enpl oyed in the schedul ed enpl oynents by prescribing
m ni mum rates of wages for them and so in construing the
said provisions the court should adopt what is sonetines
described as a beneficent rule of construction. If the
rel evant words are capable of two constructions preference
may be given to that construction which helps to sustain the
validity of the inmpugned notification; but it is obvious
that an occasi on for show ng preference for one construction
rather than the other can legitimtely arise only when two
constructions are reasonably possible, not otherw se. Now,
does enploynent in -stone-breaking or stone-crushing as
specified in Part- | of the Schedule on a reasonable
construction i ncl ude st one- br eaki ng or st one- crushi ng
operations in a mning industry ? In answering this question
it would be necessary to bear in mnd that the schedul ed em
pl oyment under-s. 2(g) covers the enploynent specified in
the Schedul e or any process or branch of work form ng part
of such enploynent. It is conceded before us by both the
parties that the provisions  of the Act apply to the
schedul ed enploynents in-all branches of their work which
may be incidental to the main scheduled enploynents. The
i mpugned notification, on the other hand, applies only to
the stone-breaking or stone-crushing operations carried on
in mnes and it does not cover other operations connected
with the nmanganese nining works. Thi s position is
i nconsistent wth the scheme of the Schedule and that is a
point which prima facie isin favour of +the appellant’s
contention.

It is, however, urged by M. Umigar, for the /respondents,
that the word " enploynent " as well as the word stone
used in item8 should receive their wdest denotation, and
that, according to him would include stone-breaking or
st one-crushi ng operations
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carried on in mnes. It is conceded that stone-breaking or
st one-crushi ng operations have to be carried onin regardto
the work in manganese mines. Stones are heaten to snal
pi eces by means of a hamrer and they are washed and passed
through sieves of different nmeshes before manganese is
obtained. Wien the Schedule refers to the enploynment of
stone-breaking or stone-crushing does it refer to the
i nci dental stone-breaking or stone-crushing.in

connection w th nanganese mne operations ? In a chenica
or a geol ogi cal sense stones may include nanganese and  that
is one of the neanings given to the word in the Shorter
Oxford Dictionary. On the other hand, the word " stone " as
popul arly understood in ordinary parlance particularly when
it is coupled with the word " breaking or crushi ng
woul d excl ude manganese. Wen we speak of stone-breaking or
stone-crushing normally we refer to stone in the sense of
" pi ece of rock" and that would excl ude manganese.
Enpl oynent i n stone-breaking or stone-crushing in this sense
would refer to quarry operations. Thus whether or not the
word " stone shoul d be understood in the wi der sense or in
a limted sense nust depend upon the context in which the
word is used. The intention which is reasonably deducible
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from the context would decide whether it is the expanded

neaning or the Ilimted neaning of the word that can be
accept ed. The same consideration could apply to the
denotation of the word " enploynent W have carefully

considered all the items in the Schedul e and have taken into
account the general beneficent policy of the Act but we are
unable to hold that when item 8 refers to stone-breaking or
stone-crushing it is intended to cover the breaking or the
crushing of stones incidental to the nanganese nining
operations. The context seems to exclude the application of
the wi der nmeaning of the word stone " used in item 8.
Therefore, our <conclusion is that the stone-breaking or
st one-crushi ng operations which are carried on in mnes are
not included in item8 in the Schedule; and if that be the
true position the inpugned notification issued by the State
CGovernment under s. 5(2) is ultra vires,

62
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The High Court has referred to the fact that in describing
soneitenms in Part | the word any " has been used whereas
the said word has not been used in item8. For instance,
iteml| refers to enploynent in any wool | en carpet making or
shawl weavi ng establishment, whereas item8 nmerely refers to
enpl oynent in stone-breaking and stone-crushing. The
absence of / the word " any " according to the H gh Court
indicates that the word "stone" as well as the word "
enpl oyment” had been used in their w de denotation. W are
not satisfied that this conclusion is right,. In fact it
appears to us that if theword " any" had been used in item
8 it mght have hel ped to make its scope wider; that is to
say, if item 8 bad read as " enploynent in any ,stone-
breaki ng or any stone-crushing operations " it mght have
tended to make its scope wider. As-it stands the entry is,
in our opinion, confined to Stone-breaking and stone-
crushi ng enpl oynent in quarries and not in m nes.

As we have already pointed out a notification under s. 5(2)
can be issued only in respect of enploynents which fal
under the Schedule. W would, however, like to add that
this conclusion nerely hel ps to enphasi se the fact that the
appropriate governnment may, and can, act under s. 27 of the
Act if it is desired that the enploynment in mines or in
connection wth any operations incidental to mning should
be governed by the provisions of the Act. Section 27
enpowers the appropriate governnent to add itens to the
Schedul e and it would be open to the appropriate governnent
to adopt such a course if it is intended to achieve the
obj ect with which the inpugned notification has been issued.
One nore point still remains to be considered. M. Unrigar
attenpted to argue that the appellant cannot challenge the
vires of the impugned notification without challenging the
vires of the delegation of authority effected by the
notification issued by the President of |India under Art. 258
of the Constitution. The argunent is that i f t he
notification of the President is valid then the State
Government has nerely exercised its authority as a del egate
and its validity cannot be challenged in isolation from the
princi pa
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or parent notification which conferred the authority on the
State Government. This contention has obviously not been
raised before the H gh Court. Besides, if the State
CGovernment purports to take action on the strength of the
i mpugned notification which is invalid it would be open to
the appellant to resist the threatened action on the ground
that the notification is invalid and no action can be
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validly taken agai nst the appellant for the contravention of
the provisions of the Act. As this Court has observed in A
Thangal Kunju Musaliar v. M Venkitachalam Potti (1), "
there can be no agency in the matter of a commission of a
wong. The wong-doer would certainly be liable to be dealt
with as a party directly responsible for his wongful
action", and it was added that " on the analogy of a civi

wong the tortfeasor could certainly not protect hinself
against the liability on the ground of having committed the
tort under the directions of his principal, and so the agent
could in no event excul pate hinself fromthe liability for
the wongful act done by himand if he is anenable to the
jurisdiction of ‘the Hgh Court the Hgh Court could
certainly issue an appropriate wit agai nst -himunder Art.

226". By parity of reasoning it would follow that if the
i mpugned notification  issued by the State GCovernnent is
ultra vires it ~cannot- fall back wupon the President’s

notification in support of the plea that the action which it
proposes to take agai nst' the appellant woul d neverthel ess be
justified.” W nust accordingly hold that it is open to the
appellant to claim a wit against the respondents oven
wi t hout chal | engi ng the vires of t he Presidentia
notification.

In the result we hold that the inpugned notification issued
by respondent 2 is invalid and cannot be enforced. The
appeal is accordingly allowed, the order passed by the Hi gh
Court set aside and the application for a wit made by the
appel l ant all owed with costs throughout.

Appeal al | owed.
(1) [1955] 2 S.C R 1196, 1211
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