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PETI TI ONER
SANJEEV KUMAR

Vs.

RESPONDENT:
STATE OF PUNJAB

DATE OF JUDGVENT: 06/ 05/ 1997

BENCH
M K. MJKKHERJIEE, K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
THE 6TH DAY OF MAY, 1997

Present:

Hon’ blle M. Justice MK. Mikherjee

Hon’ bl e M. Justice K.~ Venkat aswaim
Ram Jet hmal ani, U R Lalit, Sr.Advs., P.K Dey, Sanjay M
Tripathi, Advs for (M. _Rani- Jet hmal ani ) Adv. with them of
the appel |l ants.

R C. Kohli, Adv, for R S. ~Sodhi, Adv. ‘for the
Respondent

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
JUDGMENT

M K. Mukherjee, J.

Sanj eev Kumar, the appellant  before us, his brother
Nari nder Kumar and father Om Prakash  were -tried by the
Sessi on Judge, Jullunder for an offence punishable under
Section 302/34 1.P.C. on the allegation that on April 15,
1986 they conmitted the rmurder of Yudhvir in furtherance of
their comon intention. Wile acquitting On Parkash of the
above offence the trial Judge convicted <the other two and
sentenced each of them to suffer inprisonment for 1ife and
pay fine. As the appeal preferred by the two convicts was
dism ssed by the High Court they filed a petition before
this Court seeking special |eave to appeal. Such | eave was
granted to the appellant only and hence this appeal at his
i nstance.

Yudhvir (the deceased) along wth his brother | Jyoti
Par kash and father Sukhdev Raj (P.W5) wused to reside at
Basti Sheikh in the city of Jullunder, Dharam Pal (P.W&6),
brot her of Sukhdev, also resided in the same locality in_an
adj acent house. Om Parkash is married to the sister of
Sukhdev’s father and his house is situated at a distance of
about 75 yards fromthe house of Sukhdev.

According to the prosecution case about three or four
days prior to the incident, with which we are concerned in
this appeal, Narinder and Sanjeev had quarrelled wth
Yudhvir and in course thereof exchanged abuses. The matter
was, however, settled at the instance of the respectable
peopl e of their locality.

It is the further prosecution case that on April 15,
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1986 Yudhvir Left his house at or about 6.15 A M for his
usual norning stroll. Shortly thereafter Sukhdev and Jyoti

Parkash who were in their house heard shouts ‘bachao
bachao’. Both of them then rushed towards the direction
wherefromthe shouts enanated. Dharm Pal al so came out of
hi s house and foll owed Sukhdev and Jyoti Parkash. Proceeding
ahead they found Yudhvir in the grip of On Parkash and
Sanj eev and Narinder standing there with a dagger and a
kirch respectively. Om Parkash raised a |alkara exhorting

his sons to kill Yudhvir and thereupon they started
inflicting blows on Yudhvir wth their respective weapons.
As a consequence thereof Yudhvir fell down on the ground

with bleeding injuries. Wien Sukhdev, Dharam Pal and Jyoti
Parkash raised alarnms the three niscreants |left the spot
along with their weapons. Sukhdev and Dharam Pal immediately
renmoved Yudhvir to G vil Hospital, Jullunder in an
aut ori ckshaw and got himadmtted there. Dr. Aneja conducted
his medico-legal examnation and noticed the follow ng
i njuries:

"1. ‘Inci sed woul d about 4" x 2" was

present —on the abdonmen on left

side, present in the left unbilica

region and extending upto the md

line. Fresh profuse bleeding was

present. Intestines were protruding

out of the wound and amentum was

protrudi ng out of the wound.

2. Incised wound 1 1/4" x - 1/2"

present on anterior surface of

chest, right side near the md line

about 2 1/2 bel ow and towards right

side of st er nal not ch. Fresh
bl eeding was present. X-ray was
advi sed.

3. Incised wound 2 1/2" x 1/2"

muscle deep present on_ anterior

surface of Ileft upper armin upper

part. Fresh bl eedi ng was present.

4. Incised wound 1 1/2" x 1/2" into

nmuscl e deep present just above

injury No.3 and was comruni cating

to injury No.3. Fresh bl eedi ng was

present.

5. Incised wound 1 1/2" x 1/3" into

nuscl e deep present on the ventra

surface of left forearm in |ower

part. Fresh bl eedi ng was present.”

On the same day at 6 P.M Sukhdev Raj went to. the
police station and |lodged a report, which was recorded by
A.S.I. Swaran Singh (P.W7) and a case was registered.
Acconpani ed by Sukhdev Raj, A.S.1. Swaran Singh cane to the
spot and after inpsection prepared a site plan. On April 17,
1986 Yudhvir succunbed to his injuries and consequently the
case registered against the accused was converted to —one
under Section 302/34 |.P.C. On conpletion of investigation
police submtted challan against Narinder Kumar only but
after the matter was reinvestigated by Shri Unrao Singh
S.P. Crime a supplementary challan was put in against
Sanj eev Kumar and Om Par kash al so.

The appel | ant pl eaded not guilty to the charge levelled
against him and contended that he had been falsely
inmplicated in the case.

In support of its case the prosecution exanined ten
wi t nesses of whom Sukhdev Raj (P.WJ5) and Dharam Pal (P.W6)
figured as eye-witnesses. No wi tness was however exam ned on
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behal f of the defence. The trial Court found the evidence of
the above two witnesses trustworthy so far as it related to
the role played by two brothers in the nurderous assault on
the deceased and a notive to comit the crime. As, according
to the trial Court, their evidence stood corroborated be the
medi cal evi dence, it convicted the appellant and his
brother. The trial court, however, gave benefit of doubt to
Om Prakash and acquitted himby way of abundent caution. The
H gh Court agreed with all the findings of the trial court
and accordingly dism ssed the appeal

M. Jethmal ani, the |earned counsel appearing for the
appel lant, firstly drew our attention to the follow ng
statement nmade by A S. 1,  Swaran Singh (P.W7) in his cross

exam nation :

"I reached Civil Hospital Jullunder

on 15.4.1986 at about 1 P.M

Sukhdev Raj and Dharam Pal - PV were

also present in Civil Hospital,

Jul l under  at that tinme. | had asked

themto nake their statements but

they did not make _any statenent

bef ore me concer ni ng t he

occurrence at that tinme. | nade an

entry in this regard in the daily

regi ster on nmy arrival at the

police station."
and the daily entry of Jullunder Police Station, D vision
No. 5 dated 15.4.1986 made by himat 3.40 P.M (Exhibit DF),
to the same effect and contended that refusal on the part of
the two eye witnesses to make ~any statenent regarding the
i ncident even after four hours clearly indicated that they
were still contenplating as to how a story of assault was to
be yarned. Fromthe testinonies of the two eye witnesses we
find that when they were cross exam ned on this aspect of
the matter they asserted that P.W7 did not meet themin the
hospital nor did he enquire as to how the assault too
pl ace, P.W5 also stated that he renmmi ned busy for arranging
bl ood in order to save the life of his son. In accepting the
statenments of the eye witnesses in preference to-that of the
Investigating Officer in this regard and rejected a sinilar
contention raised before it, the H gh Court pointed out that
several conplaints were made by Sukhdev against he conduct
of investigation of P.W7 and he also admtted certain | apse
in the investigation. The Hi gh Court accordingly concluded
that it could not be said that the eye wtnesses did not
have a version of the incident till |odging of the FIR at 6
P.M Having gi ven our anxi ous consi deration to the
contention raised by M. Jethmalani in this behalf we find
no reason to differ fromthe views expressed by the High
Court.

M. Jet hmal ani next contended that there  was an
i nordi nate and unexplained delay in lodging the F.I.R in
that, thought according to the prosecution the incident took
place at 6.30 AM it was |odged at the police station at
6.15 P.M which, admttedly, was at a distance of two
furlong from the spot. |In repelling this contention when
rai sed before it, the High Court observed as under: -

"Om Parkash accused is closely

related to Sukhdev Raj. He is

married to the latter’s father’s

sister. Dr. Naja and Dr. Parnmar

have graphically descri bed t he

condi tion of i njured Yudhvi r.

General condition of the patient

was critical. He was in t he
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peri pheral circulatory failure. He
was bei ng transf used poor.

Seriousness of the condition was
explained to his relative. The
operation upon the patient was
started at 9.00 a.m Because of
stab wound in the chest there was a
root in the pleura through which
air and blood were conmng out.
After the operation the patient was
kept in the recovery roomof the
operation theatre and was shifted
to the ward. General condition of
the patient was serious in the ward

al so. Pat i ent was havi ng
respiratory di stress. The
i ntercostal tube in the sixth
i ntercostal space was bl ocked and
it was over changed. Thr ee
i nci'sions were given over the chest
wal [ to relieve the respiratory

di stress. During the post-operative
peri od the condition of the patient
remai ned storny.

Two eye witnesses have explained

t hat t hey rremai ned busy in
attending to the i njured and
arrangi ng for \ bl ood and nedi ci nes.
It is a well ‘know fact that the
block is not easily available in
the Muffasil town-and it can be

obt ai ned after nmaki ng serious
efforts. The operation on the
injured [ asted about five hours. It
can be safely inferred that fairly
| arge amount of blood mnust ~have
been needed during and after the
operation. So the explanation of
the witnesses regarding their - not
| odging the report is acceptable
especially as, when the accused to
be named were closely related
Sukhdev Raj was al ready under
stress because of the precarious
condition of his son. He did not
also weigh in his mind the pros and
cons of getting a case registered
against his near relations. This is
nore as when there was no previous
enmty between the two fanilies.

For all these reasons the report
was not lodged till 6.15 p.m The
cl ose rel ati onship of t he

conplainant with the accused is a

sufficient safeguard against the

false inmplication of any of the

accused, if Sanjeev Kumar has not

actually caused injuries to

Yudhvir, Sukhdev Raj would have

been the last person to falsely

name him"

As the above quoted observation are unexceptionable, we
do not find any nerit in the second contention of M.
Jet hral ani .

M. Jethmal ani lastly argued that having regard to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

categorical adm ssion of Sukhdev Raj (P.W5) that the spot
where his son received injuries at the hands of Sanjeev
Kurmmar and Narinder Kumar was not visible for his house, the
court bel ow ought not to have placed any reliance upon the
evi dence of P.W5 and P.W6 to convict the appellant. W do
not find any substance in this contention also. The two eye-
wi tnesses did not claimthat they had seen the assault while
standi ng near their respective houses. On the contrary, they
averred that when they heard the shouts bachao bachao they
cane out of their houses and rushed towards the place of
occurrence;; and it is only after reaching there that they
saw the incident. They further stated that they saw Yudhvir
had been caught by Om Prakash at the corner of two streets
and he was pushed to sonme distance and then given blows. It
cannot, therefore, be said that the claim of above two
wi t nesses that they saw the incident is untenable.

Havi ng carefully gone through the entire evidence we
find no reason to interfere with the concurring findings of
the courts belowthat P.W. 5 and 6 has no enmity with the
famly of  Om Prakash to falsely inplicate themand, on the
contrary, they related to each other; that despite a
searching and detail ed cross-exanm nation they could not be
di scredited and that their evidence stood fully corroborated
by the nedical evidence. W, therefore, dismss the appeal
The appellant, who is on bail, shall now surrender to his
bail bonds to serve out the sentence.




