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PETI TI ONER
M S. KANORI A CHEM CALS AND | NDUSTRI ES LTD. ETC

Vs.
RESPONDENT:
U. P. STATE ELECTRI CI TY BOARD & CRS
DATE OF JUDGVENT: 10/ 03/ 1997
BENCH

B. P. JEEVAN REDDY, K.S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
B. P. JEEVAN REDDY,  J.

Cvil Appeals [Arising out of ~SLP (C) . Nos.6588/94,
21905- 06/ 93, 21913-14/93, 6479/ 94 & 23250/ 94

Leave granted in Special Leave Petitions.

These appeals are preferred against the judgnment of a
Di vi sion Bench of the Allahabad Hi gh Court dismssing the
wit petitions filed by the appellants. The appellants are
| arge consunmers of electricity.

By a Notification dated  April 21, 1990, the Utar
Pradesh State Electricity Board had revised the electricity
Board had revised the electricity rates/tariffs under
Section 49 of the Electricity (Supply) Act, 1948, The
Notification inter alia provided for payment of “interest in
case the bill amount is not paid wthin the specified
period. C ause 7(b) read as foll ows:

"7(b) For del ayed payment:

In the event of any bill of

what ever nature it nmay be not being

paid by the due date specified

therein, the consunmer shall pay an

addi ti onal charge per day of seven

pai se per hundred rupees or part

thereof on the unpaid amount of the

bill for the period by which the

paynment is delayed, beyond the due

dated specified in t he bill

wi thout prejudice to the right of

the Boar d to di sconnect the

supply. "

The wvalidity of the aforesaid Notification was
guestioned in the Allahabad High Court by way of a wit
petition filed by the Eastern U P. Chanmber of comrerce and
I ndustry, Allahabad and certain individual consunmers. On the
Interlocutory Application filed in the said wit petition
the H gh Court passed the following Order on July 25, 1990:

“"In this case S/ Sri Sudhir Agarwal

and S.C Budhwar have filed

appear ance on behal f of

Respondents. They pray for and are
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granted two weeks’ tinme for filing
rejoinder affidavit. Li st this
petition for disposal, if possible
at the admission stage, on 16th
August, 1990. This is necessary in
view of recurrence of this matter
in large nunber of cases and

revenue in | ar ge scal e bei ng
affected for electricity charges.
Meanwhile till 23-8-1990 unless

recalled earlier, the operation of
the notification dated 21.4.1990
shal | remain st ayed. The
respondents are restrained from
realising the additional anmount of

electricity char ges from
petitioners in pursuance. of the
said notification. However, the

petitioner shall continue to pay at

the ‘old rate."
[ Emphasi s added]

The said order was continued by subsequent Order dated
August 30, 1990 and Septenber 7, 1990.

It appears that besides the above wit petition,
several other wit petitions were filed questioning the
aforesaid Notification. In every wit petition, there was an
Interlocutory Application praying for stay of operation of
the said Notification but there does not appear to be any
uniformty in the interim orders made by the High Court in
those wit petitions. For exanple, in Wit Petition
No. 300097 of 1990 filed by the Enployer Association of
Northern India, the interim order was to the followng
effect:

"Meanwhi l e effect shall not be

given to the notification dated

21st April, 1990 as against- the

petitioners. However, it is nade

clear that in the event of failure

of the wit petition the petitions

shall deposit wth the relevant

authority within a period of one

nmonth fromthe date of dism ssal of

the wit petition the difference

between the anount of electricity

dues, whi ch will be pai d

herei nafter by t he petitioners

under our order and the sum which

may be calculated on the basis of

the i npugned notification."

[ Enphasi s added]

All the said wit petitions challenging “the said
Notification were wultimately dismissed by a Division Bench
on March 1, 1993.

Fromthis stage onwards, we will refer to the facts and
contentions in civil appeal arising from Special Leave
Petition (C) No.6588 of 1990 [preferred by Ms. Kanoria
Chemicals and Industries Linmted], as representative of the
facts and contention in all the matters being disposed of
under this judgment. Though the individual facts vary, the
guestions arising in these appeals are conmon.

After the dismssal of the wit petitions on March 1,
1993 as aforesaid, Kanoria says, it deposited the difference
amount between pre-revised and the revised electricity
rates. It did not, however, deposit the "additional charges"
| evi abl e under clause 7(b), referred to above, which are
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generally referred to - and referred to hereinafter - as
"l ate paynent surcharge". Thereupon, the Board issued a
notice of denmand calling upon Kanoria to pay the late
paynment surcharge in a sum of Rs. 3, 27, 01, 408. 88p

[cal cul ated upto February 28, 1993]. Simlar demand notices
were served upon other appellants also. A fresh batch of
wit petitions were filed by several consuners including the
appel l ants herein questioning the notices demanding late
paynment surcharge wunder clause 7(b). The nmain contention of
the appellants before the Hi gh Court was that inasnuch as
the H gh Court had stayed the operation of the Notification
dated April 21, 1990 [by its Order dated July 25, 1990 as
continued from tine to time], clause 7(b) remmined
i noperative during the period July 25, 1990 to March 1, 1993
and, therefore, no |late paynent surcharge can be |evied on
the anmbunt withheld by appellants under the orders of the
court, even though their wit petitions were disnssed
ultimately. According to the appellants, it was not a case
where the court _injuncted the Board from collection the
dues according to the aforesaid Notification, or was it a
case where the collection of bill amunt was stayed
sinplicitor. It was a case, they submitted, where the
operation of the very Notification was stayed which neant
that from the date  of the stay order, clause 7(b) did not
operate and was not effective till the dismissal of the wit
petitions. Strong reliance was placed upon the decision of
this Court in Adoni G nning Factory  v. Secretary, Andhra
Pradesh State Electricity Board [1979 (4) S.C.C. 560]. The
said contention has been rejected by the Division Bench

R A Sharma, J., speaking for the D vision Bench, first
exam ned the nature and effect of the interimorders passed
by courts pending disposal of substantive natters and then
opined that in Adoni G nning, this Court cannot be said to
have held that in the case of stay of operation of the
Notification, interest does not- accrue at all. Sharma, J.
poi nted out that the said decision was concerned only with
the period during which an order of injunction restraining
the Board from collecting the revised charges was in
operation and this Court opined that an order of injunction
does not prevent the accrual of interest provided by the
relevant tariffs/rules. Sharma, J. pointed out that the
recoverability of the interest ampunt of the period covered
by an order of stay of the Notification was not at-all in
issue in Adoni Gnning and, therefore, it cannot  be said
that there is any decision on the said question. Affirmng
the opt-repeated principle that a decision is an authority
only for what it actually decides, the | earned Judge opined
that the consunmers are liable to pay the ‘|late paynent
surcharge under clause 7(b) of the said Notification  even
for the period covered by the aforenentioned order /dated
July 25, 1990 [as extended fromtinme to tinme]. The |earned
Judge also pointed out that the interimorders passed in
various wit petitions were not wuniform and by way
illustration set out in the interimorder in Wit Petition
No. 30097 of 1990 [quoted by us herei nabove]. The correctness
of the judgnent is called in questionin this batch of
appeal s.

Sri R Vaidyanathan, who |ead the argunments on behal f
of the appellants, submtted that the inpugned decision of
the High Court is clearly contrary to the principles
enunciated by this Court in Adoni Gnning and cannot,
therefore, stand. Counsel relied upon another order this
Court dated April 23, 1996 in special leave Petition (Q
No. 9087-88 of 1996 [Ms. Hindalco Industries Limted v.
State of Utar Pradesh]. Learned counsel submitted that
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clause 7(b) of the Notification dated April 21, 1990 was
penal in nature inasmuch as the l|ate paynent surcharge
provided by it works out to 25.5 interest per annum Such
high rate of interest, |earned counsel subnitted, cannot but
be characterized as penal

I nasmuch as the decision in Adoni G nning constitutes
the sheet-anchor of the appellant’s case, it is necessary to
closely examine the facts and ratio of the said decision
Electricity charges were enhanced by the Governnent of
Andhra Pradesh under an Order dated 30th January, 1955. The
enhancenent was questioned by certain consumer by way of
wit petitions in Andhra Pradesh Hi gh Court. The H gh Court
stayed the operation of the Governnment Order enhancing the
rates. The wit petitions came up for hearing before a
| earned Single Judge on February 22, 1957 and were all owed.
The Government of Andhra Pradesh preferred wit appeals
whi ch were all owed by a Division Bench of that court on 19th
Decenber, 11958  upholding the wvalidity of the enhancenent.
Thereafter, the Andhra Pradesh State Electricity Undertaking

with effect fromlst April, 1959 ‘issued bills to severa
consuner call —in upon themto pay the arrears of enhanced
charges. No demand was mmde under these notices for
surcharge [for delayed paynment of Bill amunt] on the
arrears. Meanwhile ~‘several consuners approached this court
and obt ai ned order of i njunction restraining the
CGovernment/Board from realising from themthe "anobunt of
arrears occasi oned by the enhancenent of rates". Injunction

was granted by this' Court subject” to certain conditions
including the condition that in the event of the dismssa
of their appeals, the appellants shall pay the arrears with
i nterest cal cul ated @one percent per annum Al l the appeals
were dism ssed by this Court on 25th~ March, 1964.
Thereafter, the Electricity Board issued demand notices
cal ling upon the consuners to pay surcharge @twel ve percent
per annum on the arrears in respect” of which they had
obt ai ned order of injunction  pending their appeals before
this court. On receipt of ‘these demand notices, the
consuners again approached the Hiogh Court by way of wit
petitions questioning the demand. Their wit petitions were
al l owed by a learned Single Judge observing that no
surcharge was |eviable during the period when the order of
injunction granted by this Court was operation. The wit
appeal preferred by the Board were, however, allowed by a
Di vi sion Bench agai nst which decision sone of the consuners
approach this Court again. It is, therefore, clear that the
only dispute in Adoni G nning pertained to the liability of
the consumers to pay surcharge @twel ve percent per annum on
the anpbunt not collected fromthem under the orders of
injunction granted by this Court pending their appeals. It
is significant to notice that the dispute in the said case
did not pertain to the liability of the consuners to pay the
surcharge anmobunt for the period covered by the order of stay
granted by the High Court; the Board did not choose to
demand any surcharge for that period. The contention of the
appellants in Adoni Gnning was that by virtue of the
i njunction order granted by this Court, the consuners cannot
be said to be in default in paying the electricity charges
and, therefore, no surcharge was |leviable. The contention
was rejected by this Court [D.A Desai and O  Chi nnappa
Reddy, JJ.]. The Court pointed out that according to clause
(9), a consuner was liable to pay the bill anpount within
thirty days, in default of which he was liable to pay "an
addi ti onal charge of on e percent on the anobunt of the bil

for every nmonth delay or part thereof". The contention urged
by the appellant therein was repelled in the follow ng
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wor ds:
"The injunction granted by this
court restrained the governnent
from realising the arrears of
enhanced charges..... Al that the
injunction did was to restrain the
Board from realising the arrears
which nmeant that the Board was
restrained fromtaking any coercive
action such as disconnection of
supply of electricity etc. for the
realisation of the arrears. The
operation of G O No.187 dated 30th
January, 1955, as  such was not
stayed. Thus the obligation of the
consunmers to pay charges at the
enhanced rates was~ not suspended
though the “Electricity Board was
prevent ed from realising the
arrears. |t was up to the consuners
to pay or not to pay the arrears.
If they paid the arrears they
relieved thenselves agai nst the
liability to pay surcharge. If they
did not pay the arrears they were
bound to pay the surcharge if they
failed in the appeals before the
Supreme Court. 'This was precisely
what was pointed out by t he
Electricity Board in the Bills
issued to the consuners- after the
Supr ene Court grant ed t he
injunction. W nay nention her e
that the Electricity Board is not
demandi ng any surcharge ~on the
arrears for the period during which
the Andhra Pradesh High Court had
granted stay. It was explained by
t he | ear ned Counsel for t he
Electricity Board that no surcharge
was clainmed for that period as the
operation of G O No.187 dated 30th
January 1955 had itself been stayed
at that time. Surcharge was clai nmed
for the period during which the
appeal s were pending in the Suprene
court since the Suprene Court did
not st ay the operation of
G O No. 187 but only restrained the
Board from collecting the arrears.
That no stay of G O No. 187 was ever
intended to be granted by the
Supreme Court is also clear from
the circunmstance that there was no
i njunction restraining the
El ectricity Board from collecting
future charge at the enhanced
rates. the Electricity Board was,
t her ef ore, right in cl ai m ng
surcharge for the period the during
which the appeals were pending in
the Supreme Court and not C aimng
surcharge for the period during
which the Wit Petition and Wit
appeal s were pending in the High
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Court."

[ Enphasi s added]

The | earned counsel for the appellants in the appeals
before us rely upon the portions wunderlined in the above
passage as a deci sion supporting their contention that where
the operation of Governnent Oder is stayed, no surcharge
can be demanded wupon the anobunt wthheld. W find it
difficult to agree. In our respectful opi nion, the
underlined portions do not constitute the decision of the
court. They nmerely refer to the fact that the Board itself
did not make a demand for surcharge amount in respect of the
period covered by stay .under its own understanding of the
effect of the stayed order granted by the Hi gh Court and
that it was justified in its opinion. The demand was , the
court pointed out, in respect of the period covered by the
order of injunction granted by this Court. This Court held
expressly that the grant of and injunction does not relieve
the consuners of their obligation to pay the charges at the
enhanced rates and, t herefore, t he demand for
surcharge/interest for such period is not illegal. The
portions underlined cannot be understood as |aying down the
proposition that in respect ~of the period covered by stay,
no demand can be made. No~ such proposition can be deduced
fromthe said passage for the reason that the liability for
the said was not /at all in issue in the said decision
Unl ess put in issue / and pronounced upon, it cannot be said
that there was a  decision on the said issue. There was no
list between the parties with respect to the period covered
by the stay order of the H gh Court. |If so, it cannot be
said that any decision was rendered by this court on the
said issue or aspect, as it may be called. W, therefore,
agree with the Hi gh Court that Adoni G'nning cannot be read
as laying down the proposition that the grant of stay of a
Notification revising the electricity charges has the effect
of relieving the consuners/petitioners of their obligation
to pay | ate paynment surcharge/interest on the anount
wi t hhel d by them even when their wit petitions are
di smissed ultimtely. Holding otherwi se would nean 't hat even
though the Electricity Board, who was the respondent in the
wit petitions succeeded therein, ‘is yet deprived of the
| ate paynent surcharge which is due to it under the tariff
rul es/regulation. It would be a case where the Board
suffers prejudice on account of the order of the court and
for no fault of it's. It succeeds in the wit petition-and
yet |oses. The consuner files the wit petition, obtains
stay of operation of the Notification revising the rates and
fails in his attack wupon the validity of the Notification
and yet he is relieved of the obligation to pay the late
paynment surcharge for the period of stay, which he is liable
to pay according to the statutory terns and conditions
i ndeed form part of the contract of supply entered into by
himwith the Board. W do not think that any such unfair and
i nequi tabl e proposition can be sustained in law. No' such
proposition flows fromAdoni Gnning. It is a matter  of
conmon knowl edge that several petitioners [their counsel]
word the stay petition differently. On petitioner nay ask
for injunction, another may ask for stay of demand noti ce,
the third on may ask for stay of collection of the amount
demanded and the fourth one may ask for the stay of the very
Notification. Such distinctions are bound to occur where a
| arge nunber of wit petitions are filed challenging the
same Notification. the interimorders nade by the Court may
also vary in their phraseology in such a situation. Take
this very case while the consuners has asked for stay of
operation of the Government Order revising the rates, those
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very consuners asked for an injunction when they cane to
Supreme Court. Furthernore, as pointed out rightly by the
Hi gh Court, the order of the stay granted by the H gh Court
in wit petitions questioning the wvalidity of t he
Notification dated April 21, 1990 were not uniform In the
case of wit petition filed by the Eastern U P. Chanber of
Commerce and |Industry, Allahabad, the operation of the
Notification was stayed while in the case of the wit
petition filed by the Enployers Association of Northern
India, it was directed that "effect shall not be given to
the notification dated 21st April, 1990 as against the
petitioner shall deposit with the relevant authority within
a period of one nonth from the date of dismssal of the
wit petition the difference bet ween the amount  of
electricity dues to be paid hereinafter by the petitioner
under our orders and the sumwhich nay be cal culated on the
basis of the inpugned notification". The words "sum which
may be calcul ated on the basis of the inpugned notification"
in the later order clearly nean and include the |ate paynent
surcharge as well. The acceptance of the appellants’
argunent woul d thus bring about a discrimination between a
petitioner and a petitioner just because of the variation of
the I anguage enployed by the court while granting the
interimorder though in substance and in all relevant
aspects, they are/simlarly situated. It is equally well
settled that an order of stay granted pending disposal of a
wit petition/suit or other proceeding, cones to an end with
the disnmissal of the substantive proceeding ‘and that it is
the duty of the court in such a case to put the parties in
the sanme position they woul d have been but for the interim
order of the court. Any other view would result in the act
or order of the court prejudicing a party [Board in this
case] for no fault of its and would al so mean rewarding a
wit petitioner inspite of his failure. W do not think that
any such unjust consequence can be countenanced by the
courts. As a matter of fact, the contention of the consuners
herein, extended logically should nean that even the
enhanced rates are also not payable for the period covered
by the order of stay because the operation of the very
Notification revising/enhancing the tariff rates was stayed.
Mercifully, no such argument was urged by the appellants. It
i s ununder st andabl e how t he enhanced rates can be said to be
payabl e but not he I|ate paynment surcharge are provided by
the sanme Notification - the operation of which was stayed.

As has been pointed out by S.C. Agrawal, J., speaking
for a three-Judge Bench in Shree Chanundi Mpeds Ltd. vs.
Church of South India Trust Association, Madras |
1992 (3) S.C.C. 1], "while considering the effect of an
interimorder staying the operation of the order ~ under
chal l enge, a distinction has to be nade between quashing of
an order and stay of operation of an order. Quashing of an
order results in the restoration of the position was it
stood on the date of the passing of the order which has been
guashed. The stay of operation of an order does not,
however, lead to such a result. It only neans that the order
whi ch has been stayed would not be operative fromthe date
of the passing of the stay order and it does not nean that
the said order has been wi ped cut from existence."

Sri Vaidyanathan relied upon an unreported order dated
April 23, 1996 in Special Leave Petition (C) Nos.9087-88 of
1996 [H ndalco Industries v. State of U P.]. W have seen
the order but we do not find anything in the said order
supporting the contention of the | earned counsel

Sri Vai dyanathan contended that the rate of ‘late
payment surcharge’ provided by clause 7(b) is really pena
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in nature inasnmuch as it works out to 25.5 percent per
annum Learned counsel also subnmitted that the petitioners
understood the decision in Adoni Gnning as relieving them
of their obligation to pay interest for the period covered
by the interimorder and that since they were acting
bonafide they should not be rmulcted with such high rate of
interest. W cannot agree that the rate of late paynent
surcharge provided by clause 7(b) is penal, but having
regard to the particular facts and circunstances of this
case and having regard to the fact that petitioners could
possi bly have understood the decision in Adoni G nning as
relieving them of their obligation to pay interest/late
paynment surcharge for the period of stay, we reduce the rate
of late paynent surcharge payable wunder <clause 7(b) to
ei ghteen percent. But this direction is confined only to the
period covered by the stay orders in wit petitions filed
challenging the Notification dated April 21, 1990 and
l[imted to March 1, 1993, the ‘date on which those wit
petitions were disnissed.

For  the above reasons, the appeals fail and are
di smi ssed subject to the above nentioned direction wth
respect to the rate of levy of |ate paynment surcharge under
clause 7(b) of the Notification dated April 21, 1990.

Wit Petition (C No.761 of 1993

Wit Petition' (C No.761 of 1993 too is disnissed for
t he same reasons.

No costs.




