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CASE NO. :
Appeal (crl.) 1066 of 2001
Speci al Leave Petition (crl.) 969 of 2001

PETI TI ONER
K. N. BEENA

Vs.

RESPONDENT:
MUNI YAPPAN AND ANCTHER. .

DATE OF JUDGVENT: 18/ 10/ 2001

BENCH
S.N. Vari ava, K. T.Thomas

JUDGVENT:

S. N VARI AVA, J.
Leave granted.
Heard parties.

Briefly stated the facts are as foll ows:
The Appellant filed a conplaint under Section 138 of the Negotiable
Instrunents Act as the cheque dated 6th April, 1993 in a sum of Rs.63720/-,
i ssued by the 1st First Respondent in favour of the Appellant on Centra
Bank, had been dishonored with the remarks "Insufficient Funds". The
Appel | ant had issued a | egal notice dated 28th April, 1993. Receipt of the
said notice is adnmtted. A reply dated 21st May, 1993 was sent by the 1st
Respondent. However no paynent was nade.

After trial the Judicial Magistrate-Ill, Kunbakonam convicted the 1st
First Respondent under Section 138 and directed paynment of a fine of
Rs. 65000/-. In default the 1st Respondent was to suffer sinple inprisonnment

for one year. The 1lst Respondent chall enged the conviction and sentence by
filing Crimnal Appeal No. 32 of 1995. The sane cane to be dism ssed by
t he Sessions Judge on 28th August, 1995.

The 1st Respondent then preferred Crininal Revision No, 883 of 1995
before the Hi gh Court of Madras. A |earned Single Judge, by the inmpugned
Order dated 20th July, 2000, set aside the conviction and acquitted the 1st
Respondent. The |earned Judge acquitted the 1st Respondent on the ground
that the Appellant had not proved that the cheque dated 6th April, 1993 had
been i ssued for any debt or liability.

In our view the inmpugned Judgnent cannot be sustained at all. The
Judgnent erroneously proceeds on the basis that the burden of proving
consi deration for a di shonored cheque is on the conplainant. It appears that

the | earned Judge had | ost sight of Sections 118 and 139 of the Negotiable
Instrunments Act. Under Sections 118, unless the contrary was proved, it is

to be presunmed that the Negotiable Instrunent (including a cheque) had been
made or drawn for consideration. Under Section 139 the Court has to

presune, unless the contrary was proved, that the hol der of the cheque

recei ved the cheque for discharge, in whole or in part, of a debt or liability.
Thus in conplaints under Section 138, the Court has to presunme that the

cheque had been issued for a debt or liability. This presunption is rebutable.
However the burden of proving that a cheque had not been issued for a debt

or liability is on the accused. This Court in the case of Hten P. Dalal vs.
Bratindranath Banerjee reported in (2001) 6 S.C.C. 16 has al so taken an
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i dentical view

In this case admittedly the 1st Respondent has | ed no evi dence except

some formal evidence. The H gh Court appears to have proceeded on the

basis that the denials/averments in his reply dated 21st My, 1993 were
sufficient to shift the burden of proof onto the Appellant/Conplai nant to
prove that the cheque was issued for a debt or liability. This is an entirely
erroneous approach. The 1lst Respondent had to prove in the trial, by |eading
cogent evidence, that there was no debt or liability. The 1st Respondent not
having | ed any evidence could not be said to have di scharged the burden cast
on him The 1st Respondent not havi ng di scharged the burden of proving

that the cheque was not issued for a debt or liability, the conviction as
awarded by the Magistrate was correct. The High Court erroneously set

asi de that conviction.

In this view of the matter the inpugned Judgnent is set aside. The
conviction and sentence as awarded by the Magistrate by his order dated 21st
March, 1994, stand. The 1st Respondent is granted one nonths' tine to pay
the fine. 1In default thereof he shall suffer sinple inmprisonment for 3
nmonths. The fine, if realised, Rs.60,000/- therefromshall be paid to the
Conpl ai nant as conpensati on.

The Appeal stands di sposed of accordingly. There will be no Order as
to costs.
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