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HEADNOTE:

The material-terns of the |ease in.~ controversy provided
that for the first 20 years the | essee was to pay a  fixed
rent of Rs. 350/- every year in advance and if if ' renpved
his factory within that period be-would still have to pay
the ’'said rent for the twenty years retaining his right to
possessi on; that thereafter he would be free to continue the
| ease, as long as he |iked subject to the paynent of the
annual rent of Rs. 400/for the first 10 years and thereafter
of Rs. 500/- per year, with the right’ to termnate the,
| ease at any tine and the | essor would not have the right to
call upon himto give up possession at any tine as long as
if wanted to, keep the land for his purposes observing the
terns of the agreenent; that the | essee would beentitled to
rai se buil dings godowns, factories, bunglows or any other
structures as he desired; that the lessor would pay the

annual land assessnent to the Governnent and (the |essee
woul d pay any fines and taxes inposed by the Governnent for
using....agricultural |and for building purposes; that the

| essee would be free to sublet or relet wthout “affecting
the terms and conditions of the |ease and that the  heirs,
executors, admnistrators, successors and assigns of the
| essee as nuch as those of the | essee would remain bound by
the | ease.

After nore than twenty years had el apsed since the |ease,
which was a registered one, had been executed between the
predecessors in-interest of the parties, the respondent who
succeeded to the original lessor’s title, brought the suit,
out of which the present appeal arose, for ejectnment of the
assignee of the lessee’'s interest on the ground that the
| ease created a tenancy at will and stood determined on
service of notice to quit.

The trial <court and the court of first appeal found in
favour of the respondent and decreed the suit. The Hi gh
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Court in second appeal confirnmed the decree but relying on a
decision of the Bonbay H gh Court in Bavasaheb v. West

Patent Co, Ltd. |.L.R [1954] Bom 448, held that after the
lapse of the twenty years the l|lease was one for an
indefinite period and could enure only during the Ilifetime
of the | essee and such

877

assi gnees as bad been accepted by the original [|essor and

since the present assignee was not one of themhe acquired
no right under the |ease.

Hel d, that the | ease, read as whol e and properly construed,
created a permanent tenancy and not a tenancy at will or one
for an indefinite period valid only during the Iife of the
| essee.

It was not correct to say that the stipulation, granting the
| essee the right to surrender the lease at any tinme after
the first twenty years gave to the lessor in the absence of
such a provision inthe lease itself, the, right to cal
upon the l'essee to at quit any tinme or that the stipulation
was i nconsistent with a pernmanent tenancy. The presunption
attaching to a | ease for building purposes for no fixed
period, therefore, was not weakened in the instant case.
Janaki Nath Boy v. Dina Nath Kundu, (1931) 35 C WN. 982 and
Baboo Lekhraj Boy v. Kunhya Singh, (1877) L.R 4 1.A 233,
referred to.

Babasaheb v. West Patent Co., Ltd., |.L. R 1954 Bom 448,
di sti ngui shed,

Naval ram v. Javerilal, (1905) 7 Bom L.R 401, Promada Nath
Roy v. Srigobind Choudhry (1905) 1.L.R 32 Cal. 648, Forbes
v. Hanuman Bhagat, (1923) I.L.R 2 Pat. 452 and Conm ssi oner
of Inconme-tax v. Maharajadhiraj Kumar Visheshwar Singh
(1939) I.L.R 18 Pat. 805, discussed.

Held, further, that it is always open to a |lessee of any
description to surrender his lease-hold interest to the
| essor by nutual consent. It is not necessary in |law that
there should be such consent at the-time when the surrender
i s made.

Since in the instant case, the surrender after the | apse of
twenty )-cars had in terns been agreed to by the parties and
that stipulation was for the benefit of the lessee, it could
not be construed as in derogation of his right to a
per manent tenancy.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 324 of 61
Appeal by-special |eave fromthe judgment and decree dated
Decenber 23, 1960, of the Mysore High Court in Second Appea
No. 61 of 1954.

C. K. Daphtary, Solicitor-General of India, J. B.
Dadachanji, Ravinder Narain and O C  Mathur, for the
appel | ant s.

R Ganapathy lyer and G Copal akri shnan, for the Respondent
No. 1.
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1961. Sept enber  27. The Judgnent of the Court was
del i vered by

SINHA, C. J.-This appeal by special |leave granted by this
Court on April 20, 1961, is directed against the concurrent
deci sions of the courts bel ow decreeing the plaintiff’s suit
for ejectnment on the ground that the defendant is a tenant
at will and negativing the appellants’ claimto a pernanent
t enancy. The controversy between the parties depends upon
the true construction of the | ease dated Cctober 26, 1914,
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execut ed between the predecessors-in-interest of the parties
to the present litigation.
The facts leading up to this appeal are as foll ows:-
Ohe N J. Ganopdia of Bonbay took on I|ease a piece of
agricultural |and measuring about 4-1/2 acres belonging to
one (@urupadappa of Devangere City for the purpose of
erecting a Gnning and Pressing Cotton Factory. The terms
of the registered | ease deed dated Cctober 26, 1914, in so
far as they are naterial for the determination of this
appeal are better stated in the relevant portions of the
deed itself:-
"1. For the 1st period of 20 (twenty) years
commencing  from the 1st Cctober, 1914, and
endi ng on the 30th day of Septenber, 1934, you
shall pay to ne Rs. 350/- (three hundred and
fifty) ~rupees being the annual rent reserved
every year in .advance and obtain pr oper
recei pts of the payment fromme. If before the
expiration of the said period of 20 (twenty)
years you w |l renove your factory from the
said |and hereby leased you are bound to pay
me annually the rent of Rs.
hundred and fifty rupees) for the (torn) 20
(twenty) years but you are entitled to retain
in possession of and, the road till the 30th
Sept enber, 1934.
876
2. After the expiration of the said period
of 20 (twenty) years nmentioned in the 1st
cl ause hereby you shall be at liberty to con-
tinue the |l ease of the said land and the said
road and keep the said | and and the said road
in your possession as long as you may ' desire
to do. In case of your thus continuing the
| ease of the saidland and the said road you
shall pay to nme annually the sumof Rs. 400/-
(four hundred rupees) as rent of the said | and
and the said road for 1st ten years begi nning
fromthe 1st COctober’, 1934, and endi ng 'on the
30th Septenber, 1944, and after the expiration
of the period of ten years the annual rent
payabl e by you for the said land and the -said
road wll be Rs.500/- (five hundred rupees)
per annum but you shall always be at ful
liberty to give up the said l.and the said road
and terminate this |ease at any tine you nay
desire so to do after the 1st October, 1934,
and the rent payable in respect of the said
| and and the said road shall cease to be / paid
by you fromthe tine you may give up the said
l and and the said road after the 1st - Cctober
1934. But | agree and bind nyself not to cal
upon you at any tine to give up the possession
of the said |and and the said road as |ong as
you nmmy desire to keep the sanme for your
pur poses observi ng t he terns of this

agr eenent .

R

A

5. You are at full liberty to erect, as

many bui |l di ngs, godowns, factories, bungal ows
and other structures etc. as you nay desire on
the Iland hereby | eased and to pull down, re-
erect and nmake any alterations in the same as
you nmay desire. I shall not raise any

350/ -

(three
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objection to your erecting any such structures
on the, land or to your use, and enjoynent of
880
the land in any way or for any purpose as you
may desire.

B

7. | hold nyself liable, to pay always the
annual assessnment of the |and hereby | eased to
Government you shall not be liable for such

and assessnment. But you shall be liable'to
pay all fines and other taxes which the
Government  will hereafter inpose for having

converted the parable "or cultivable land into

| and for factories and buil ding purposes.

0. e
10. You shall be always entitled and have ful
liberty to sublet or re-let the said |I|and
together with the said road for any purpose to
any ot her person or persons on any conditions

you |like but without effecting in the |east
any of the conditions or ternms of this |ease.
11,

12,

18, e e

14. This |ease is binding on ne, ny heirs,
execut ors, admi ni strators, successors and

assigns as well as on your heirs, executors,
admi nistrators, successors and assigns. I
have hereby by this witing granted you this
lease by ;my own free will-and in  ny ful
senses and | bind nyself to abide by its terms
and conditions nentioned above".
The said lessee, N. J. Ganodia died in 1916 leaving a w |
appointing executors to look ~after his affairs. The
executors assigned the lease to the second defendant,
Ganodi a Factories Linited by a deed dated Novenber27, 1933.
The assignee |like the original tenant continued to pay the

stipulated rent’to the |essor Guru-padappa till ~his’ death
whi ch

881

occurred in May, 1939. 'The second defendant in its -turn

assigned its | easehold interest to the first defendant by a
deed dated May 30, 1944. It is commobn ground that the
| easehol d property cont ai ns factory, bui Idi ngs and
residential quarters. After the lessor’'s death his two
wi dows continued to receive rent fromthe | esseesas usual

The plaintiff is the adopted son of the original |essor. and
was a mnor till sonme tine in 1949. The plaintiff sought to
termnate the tenancy by issuing notices to the defendants
on, the ground (1) that the |l ease bad created a tenancy at

will in the events. that had happened; and (2) that the
original Ilessee had in contravention of the terns of the
| ease, assigned the benefits under the lease in favour  of
the defendants. As the defendants did not vacate the

prem ses and deliver possession of themto the plaintiff, in
terms of the notice aforesaid, he instituted the suit giving
rise to the present appeal for a declaration that the
defendants were tenants at will and that their possession
after service of notice was wongful, The suit was. resisted
by the first defendant principally on the ground that the
| ease created not a tenancy at will as <claimed by the
plaintiff but a permanent tenancy, hence there is no
guestion of the defendant being ejected on the grounds
all eged in the plaint.
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The courts below have decreed the suit and ordered the
def endant -appellant to give up porsession. In the tria
court, a nunber of issues were struck between the parties.
The nost inportant issue upon which the result of the
litigation largely defended was the one relating to the
nature of the |lease created by the |ease deed aforesaid.

The trial ’'court held that it was a lease for 20 vyears
certain, ,and on the efflux of that period on Cctober 26,
1934, the second defendant becanme a tenant at will and as

such the tenancy could be terninated at the will of either
party, the second defendant and the first defendant were
liable to be ejected on service of the

882
necessary notice, which is found to have been properly
served. In the result, the plaintiff’'s suit was decreed

with costs and the defendants were directed to quit the | and
and the road annexed to the land. and to restore possession
of the premsesto the. plaintiff after renbving the iron
and steel ‘'machi neryand ot her appurtenances of the factory,
but | eaving intact the residential quarters and t he
appurt enances of those ~quarters. On  appeal by t he
def endants, the |ower appellate court affirmed the finding
of the trial court-and dismissed the appeal wth this
nodi fication that ‘the defendants were given six, nonths’
time to restore possession to the plaintiff after renoving
their machinery etc.” The |ower appellate court nade sone
other nodifications also which are not™ material to this
appeal . On second appeal by the first defendant, the Hi gh
Court dismissed the appeal with costs, but nodified. the
findings of the two courts belowin so far as it held that
after the |lapse of the first 20 years of the lease, the
tenancy was not a tenancy at will, but a tenancy for an
indefinite period which would be valid for the lifetime of
the | essee hinself as also of the transferees of the |essee
nanely the second defendant, which is the ’'company inasmuch
as the original lessor in his lifetine had accepted the
assignment of the |lease in favour ‘of the second. defendant.
The High Court also held that as the second defendant was
adnmttedly no longer in possession of the | easehold and as
there has been an assignnent to the first defendant, the
transfer was not binding on the plaintiff and therefore the
first defendant did not becone the plaintiff"s tenant. In
that view of the matter, the judgnment and decree of the
courts below were confirmed with the nodification that the
appel lants were given four nonth’s tine to -vacate and
del i ver possession of the premises to the plaintiff

The first defendant made an application to’ the Hi gh Court
for the necessary certificate of fitness for comng up in
appeal to this court.. but the H gh Court by its order dated
March 29, 1961,

883

refused to grant the certificate. As tine was running
against the first defendant, he hurried up to this court by
a petition for special |eave to appeal dated April 10, 1961

On April 20, 1961, this court granted special Ileave to
appeal. That is how the natter cones before us.

The controversy between the parties nust be deternmined on a
reference to the terns of the lease deed on a proper
construction of which the rights and obligations of the

parties nust be determined. |If it is held that after the
|apse of the first 20 years of the | ease, the defendants
becane tenants at will, there is no answer to the claim for
Possession of the premises. |If it is held, as it had been

held by the H gh Court, that the second defendants interest
as an assignee of the original |essee created a | ease for an
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indefinite period in favour of the assignee which would
enure for the life of the assignee nanely the conpany, then
the further question will arise whether or not the first
def endant appel | ant before us had acquired the sanme interest
by virtue of the transfer in his favour. That is one of the
alternative argunents raised on behalf of the appellant by
his | earned counsel. The |earned counsel for the appellant
al so nmentioned the ground founded on the provisions of the
Mysore Rent Act ; but as that defence has not been raised in
the pleadings of the defendant and as that point has not
been canvassed in the Hi gh Court, we ruled that we shall not
perm t that contention to be raised here. But the
substantial ground on which this appeal has been pressed
upon us is that by virtue of the |l ease deed. of the vyear
1914, on a proper construction of that grant, a permanent
tenancy was created. |If that is so, it is comon ground
that the suit nust fail. Naturally therefore, the main
argunent ~at the bar on both sides has been devoted to the
qguestion, -~ whether ~or not the |ease deed evidences a
perpetual  grant to the | essee on the terns and conditions
contai ned-in the | ease deed.

884

Addressing ourselves  to that Question, it is clear on a
construction of the docunent Ex-1 that it was a | ease of the
dem sed prem ses for atermof 20 years certain, on paynent
of Rs. 350/- annua rent in advance, even though the |essee
may not continue to occupy the dem sed land; ‘that the | essee
had been granted a right to continue the ‘lease of the
denmi sed prem ses as long as the |l essee desired to do so
that on his choosing to continueto enjoy the |easehold, the
| essee was obliged to pay annually the enhanced rent of Rs.
400/- for the next ten years after Cctober 1, 1934, and
after the expiration of the ten years aforesaid, the rent
was further enhanced to the sumof Rs. 500/- per annum ;
that the [ essee was given the option to give up the |ease at
any tine after October 1, 1934, wthout any further
liability for paynent of the stipulated rent ; that (and
this is a very inportant stipulation) the |essor / bound
hinmself not to call upon the |lessee at any tine to give up
possession of the ease-hold as long as the |essee was
prepared to observe the terns of the lease, that the |essee
was fully authorised "to erect, as many buildings, godowns,
factories, bungal ows and other structures etc.." as also to
pull down and re-erect structures or to make any altera-
tions, as desired by him; that the | essor undertook not to
rai se any objection to the | essee nmaki ng those structures or
his wusing or enjoying the land in any way or for any
pur poses according to his desire; that the | essor undertook
to pay the annual assessnent to Governnent in respect of the
denm sed prem ses but the | essee was obliged to pay all fines
and other taxes which Governnment night inpose for -granting
permi ssion to convert the culturable land into |and  neant
for building factories and other structures as contenpl ated
between the parties, that if the |essee chose to give up
possessi on of the dem sed prem ses, he shall be entitled to
take away all machinery, iron and steel, wood works etc. of
the factories, buildings and other structures that may be
standing, that in the event of a default in the paynent of
the annual rent fixed as aforesaid

885
upon notice of denmand served upon the | essee, the reserved
the right to re-take possession of the dem sed |and. The

| essee was also declared by para. 10 quoted above to be
always entitled to sub-let or re-let the denmised land to any
person and on any ternms. As the |ease was apparently for
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the purpose of converting agricultural land into factory

prem ses necessary for running the factory, it was
specifically provided that if the Governnent refused Co give
the necessary permi ssion for setting up the factory,, the
| ease shall be deened to be ,cancell ed. Para. 13 also
contains a stipulation that the heirs and assigns of the
| essor shall have. no right to disturb the lessee in

peaceful possession of the dem sed premi ses, and that in the
event of any such interference, the | essee shall be entitled
to claimdanages for the | oss suffered by any action on the
part of the lessor or his heirs or successors. Para. 14 is
al so a very inmportant clause in the | ease deed, which though
conmng as the last clause, nmust 'govern all the stipulations
between the parties. Thus the ternms and conditions of the
| ease which created the rights and obligations between the
lessor and the |essee were specifically declared to be
binding on the heirs and successors in interest of the
| essor and the |lessee.

It is manifest, therefore, on a plain construction of the
terns aforesaid of the | ease deed that the purpose of the
transaction was a building | ease that though there was
liberty reserved for the |l essee or his successor to give up
the lease-hold at any time after Cctober 1, 1934, no
correspondi ng right ‘was reserved to the lessor. Thus there
is no roomfor the controversy which has occupied a |arge
portion of the judgnments of the courts bel ow, t hat
reservation of the right to the lessee to surrender
possession at any tine, inported a corresponding right to
the lessor to call upon the | essee to give up  possession

It was an advantage specifically reserved ‘to the |essee

wi thout any corers ponding benefit to the |essor. It is
equal ly clear
886

that the | ease was heritable and assignable. Thus there is
no difficulty in holding that there if; no room for the
contention, on the ternms of the |lease, that the  parties
intended that after the lapse of ‘the first 20 years of the
| ease, the tenancy will be nerely a tenancy at will. It was
clearly a tenancy for an indefinite period, at the |east.
The contention on behalf of the appellant is that on a
proper construction of the | ease deed, read as a whole, the
inference is clear that the parties intended it to be, a
per manent | ease. The first argunment in support of the
conclusion we are asked to arrive at is that it is clearly a
| ease for building purposes ; and it is rightly pointed out
that where the land is let out for buil ding purposes w thout
a fixed period, the presunption is that it was intended to
create a permmnent tenancy. Reliance, was placed upon the
| eadi ng case in Navalramv. Javerilal (1) where Sir Law ence
Jenkins, C. J., laid it down that a presunption in favour of
a permanent tenancy arises on a transaction |ike the one we
have before us. The ternms of the grant in that case are set
out in 11 at p. 402 and it is clear on a reference to those
terns that the deed was not as strong as we have in the in-
stant case. Only two things were explicit in the terns  of
that docunment, nanely, (1) that it was a |lease for building
purposes and (2) that as long as the | essee continued to pay
the stipulated rent, the lessor would not be entitled to
call upon the lessee to quit.

Rel i ance was al so pl aced upon the decision of the Calcutta
High Court in Pronada Nath Roy v. Srigobind Chowdhry (2).
In that case the Kabuliat did not specify any period during
which the lease was to subsist. It had been stipulated that
the land was to beheld fromyear to year at an annual rent
and that in the event of a masonry buil ding being erected on
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the land, rent was to be assessed at the prevailing rate.
Eventual |y, the tenant
(1) (1905) 7 Bom L. 401.
(2) (1905) I. L. R 32 cal, 648
887
built the structure on the land. It was held by, the
Calcutta High Court that' the parties contenplated the | ease
to be for building purposes 'and that therefore the court
could presune that the |l ease was intended to be pernmanent.
The terms of the lease in that case also were not as telling
an in the case’ before us.
Sim|ar was the case of Forbes v. Hanuman , Bhagat (1) decide
by a Divison Bench of the Patna H gh Court which applied the
decision of the Calcutta H gh Court in Promada Nath Roy v.
Srigobi nd Chowdhry (1) to the case before it. That case was
followed by a subsequent Division Bench in the case of
Conmi ssi oner of | ncome-t ax V. Mahar aj adhi r aj Kumar
Vi sheshwar’  si ngh(3). Fazl Ali, J.., who delivered the
| eadi ng judgnent of the court relied upon the decision of
their Lordships of the Judicial Committee of the Pi-ivy
Council in the case of Janaki Nath Roy v. Dina Nath Kundu
(4). M. Justice Fazl Ali particularly relied upon two
circunstances which in his view supported the inference of
the tenancy being permanent, nanely., (1) that no term had
been fixed in the Jlease and (2) that the |ease deed
contai ned provisions for the exercise of certain rights by
the heirs of the lessor and the | essee, apart from the
circunstance that the building was for enabling the |essee
to build a gola (war e-house) ~ and a platformfor a rice
mll. 1In all these cases decided by the Bonbay, Calcutta
and Patna High Courts -as also by the Judicial  Committee,
there was no fixed period as the termof the lease.
But it was contended on behalf of the plaintiff respondent
that the termexpressly granting the lessee the right to
gi ve up possession at will was wholly inconsistent with the
per manency of the tenancy. |In our opinion the presunption
rai sed by the fact that the | ease was for building /purposes
and therefore intended to be pernanent is not weakened by
the fact that the | essee had stipul ated
(1) (21923) I. L. R 2 Pat. 452
(2) (1905) I. L. R 32 Cal. 648
(3) (1939) I. L. R 18 Pat. 805
(4)(1931)35 C. WN. 982
888
with the |l essor to be entitled to give up, possession if and
when he decided to do so. It is a, right reserved in favour
of the lessee and did not confer, as already pointed out,
any corresponding right, on the lessor. Such a right in
favour of the | essee cannot be converted into a disability
or an obligation which should detract fromthe grant /'of a
per manent tenancy. Such a stipulation which gives-a right
to the tenant to surrender the |lease-hold at any tinme be
decided to do,so, if it is coupled with a corresponding
right in the landlord to serve notice of ejectnent at —any
time he chose to do so may have the effect of making the
tenancy, a tenancy at will, but such a conclusion has been
negatived by the High Court and rightly enough
In this connection the following 'Observations of the Privy
Council in the case of Baboo Lekhraj Roy v. Kunhya Singh (1)
may be quoted:
"If a grant be nade to a man for an indefinite
period, it enures, generally speaking for his
lifetime, and passes no interest to his heirs
unl ess there are some words shew ng an
intention to grant an hereditary interest.
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That rule of construction does not apply if
the termfor which the grant is nade is fixed
or can be definitely ascertained"
In that case, a | ease had been granted to the respondents’
ancestor to continue during the termof the nokurruri of the
grantor. The grantor’s termcould be termnated by the
owner (in this case the Governnent) at the end of a year, a
power which had never been exercised. In a suit for
ej ectment by the successor in-title of the original |essee,
it was held by the Privy Council that the general rule that
a lease of an indefinite nature enures for the life of the
grantee did not apply to the case, because the interest of
the |l essor itself had paused from generation to generation
In this case, it has been found by the H gh Court that.
after the lapse of the first 20 years of the
(1) (1877) L. R 4 I-A 223,252.
889
| ease, ~the |ease becane one for an indefinite term Wich
nmeant '‘on the authority of the decision of the Bonbay High
Court in Babasaheb v. Wst Patent Co., Ltd.(,) to which one
of us sittingin the Bonbay Hi gh Court (Gajendragadkar, J.)
was a party, a lease for thelifetime of the |essee. The
facts of that case were sinmlar to those of the present
except in so far as there do not appear in the |ease any
such terns as are/contained in cl. 14 of the | ease deed in
the instant case. The Bonbay Hi gh Court therefore had not
to consider the terms of a | ease which could be said to be
in pari materia with those of the present. |In that case,
the court had to choose between two rival contentions,
nanely, (1) that the lease created a tenancy at will and (2)
that the |lease was a | ease good enough for the lifetinme of
the grantee, if it was not indeed a pernanent tenancy. We
are in conplete agreenent with the foll owi ng observations of
the court nade in that case, which in our opinion apply to
the facts and circunstances of the case in hand
"The forms in which tenancy rights are created
in India are not ‘uniformand they do not
conformto precedents known to conveyancing ;
sonetines the words used are not precise and
it is not easy to understand from the said
wor ds the intention of the parties i'n
executing the docunents. Leases are often
executed without |egal assistance; and the aid
that the parties obtain from professiona
scri bes does not always contribute to nake the
terns clear or precise. The nature  of the
tenancy created by any document nust never-
thel ess be determ ned by construing the docu-
nmnent as a whole. |If the tenancy is for a
buil ding purpose, prinma facie it my be
arguable that it is intended for the'life-tine
of the lessee or may in certain cases be even
a permanent |lease. Prima facie such a '|ease

is not intended to be tenancy at wll. But
whether it is a tenancy for Ilife or a
per manent

(1) I. L. R [1954] Bom 448, 4 50.

890

tenancy nust ultimately depend upon the terns
of the contract itself. And in construing the
terms of ’'such contracts the courts nust |ook
at the substance of the Matter And deci de what
the parties really intended to do."
Qur task therefore in the present case is to determine what
the parties really intended to do. |In this connection, it
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is pertinent to re-enphasise the following facts : the
| essee with a view to raises a substantial structure by way
of factory premises, residential quarters and ot her
appurtenant buil dings, took a | ease of extensive |and, about
4-1/2 acres in area ; those lands, at the time of the
transaction in question, were being used for agricultura
purposes with the perm ssion of the Governnment who were the
ultimte owners. |Its character could be changed with the
per m ssi on of the Governnent on payment of certain
prescribed fees and charges. The parties could not he
certain of obtaining the necessary Government sanction to
the conversion of the tenancy fromagricultural to building
pur poses. Therefore the stipulation was clearly nmade that
in the event of the Governnent refusing to sanction the con-
version, the |ease will be deened to have cone to an end.
If the perm ssion were forthconmng, and if the | essee put up
substantial structures, it would be in his interest to
continue in possession of the prem ses dem sed by the |ease
as long as he found it worth his while, but the | essee may
have apprehended that circunstances m ght supervene neces-
sitating his wal king out of the venture. He therefore had
to meke provision in the |lease entitling him to surrender
the lease so as to avoid the liability for payment of future
rents. But the I essor on his part woul d be equally anxious
to conserve his rightsand therefore 'he 'insisted upon the
paynment of rent for at |east 20 years irrespective of the
consi derati on whether or not ’'the tenant conti nued
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to occupy the premses. Thereafter, the |lessor stipulated
for enhanced rent of Rs.;. 400/- per annumfor the first ton
years after the initial period of twenty years  aforesaid,
and Rs. 500/- thereafter for all tines that the |essee
continued to occupy the premises. It could not therefore
have been in the contenplation of the parties that the |ease
should be only for the life of the grantee or for an

indefinite period which could be termnated at the will of
the lessor. 1In order to ensure that the | essor, should not
ej ect the lessee, at his sweet wll, the term was
specifically included in the lease that it will not be open
to the lessor to do so. It nust, therefore, be held that a
stipulation entitling the | essee to surrender possession _of
the premises at his will is not wholly inconsistent with the
tenancy being permanent. In this connection, the follow ng

observations of the Judicial Committee of the Privy Counci

in the case of Janaki Nath Roy v. Dina Nath Kundu (1) may be

quoted :
"On the other. hand, restrictions upon the
power of the tenant to dig tanks and build
nasonry structures (el. 8) and ot her
provisions in the docunment were relied upon by
the Appellants as indicating a tenancy not of
a permanent nature. That sone provisions are
to be found which point in that direction
cannot be deni ed though some of them may  be
explained by the existence of the specia
powers to resune Khas possession referred to
above. But the question after all, is one of
construction of a docunment, viz., what is the
correct view to take of the rights of the
parties after considering all the clauses of
the kabuliyat and giving due weight to the
sever al i ndi cations which point in t he
different directions ?"

It is noteworthy that the | ease was intended by, the parties

to be heritable and assignable. It
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was a |ease for twenty years certain, and then in terns
which are not wholly unequivocal in respect of the period
after the lapse of the initial twenty years. That the |ease
was not intended to be for the life only of the grantee is
clear not only fromthe facts already noticed, nanely, that
it was neant for building purposes, was heritable and
assignabl e and had not reserved any right to the lessor to
term nate the tenancy, but also fromthe consideration that
the I essor would not ganble upon the life of his | essee when
he was making sure of the termof at |east twenty years. He
nust have. known that the factory worked for twenty years,
it would go on for ever, according to human cal cul ati ons.

The fact that the |lessee stipulated in express ternms that he

shall always be at full Iliberty to give up the |ease after
October 1, 1934, it was argued;, was a clear indication of
the |ease not being a permanent one ; in other words, the

contention is that the presunption arising from the fact
that the lease was for a building purpose, heritable and
assignable is rebutted by the fact that the tenant had
i nsisted upon the stipulation aforesaid. |In oar opinion
there is no substancein this contention. It is always open
to a lessee of whatever description to surrender his
| easehol d interest 'to the | essor, by mutual consent. It is
not necessary in |aw that the nutual consent should be at
the time’ the surrender is being nade. It is open to the
parties to stipulate terms in —anticipation of such a
surrender. In the instant case, the surrender was to be in
express terns agreed to by the parties, at any time after
the lapse of the initial period of twenty years. Such a
stipulation for the benefit of the |essee cannot be
construed as in derogation of the permanency of the tenure,
if the parties otherw se agreed to create such a tenure.
For the reasons aforesaid, it must be held that the High
Court was in error in holding that the present case is
governed by the decision of the
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Bonbay High Court in I.L.R [1954] Bom 448. That deci sion
was, with all respect, entirely correct on the terns of the
document then before the court. That being so, in our
opinion, on a true and proper construction —of the lease
deed, the presunption in favour of the transaction creating
a permanent | ease cannot be held to have been rebutted by a
stipulation in favour of the tenant having the right to
surrender the lease at his choice. That being so, it nust
be held that the | ease deed evidences an intention to create
a permanent | ease. In view of this finding, (it is._ not
necessary to advert to the other contentions  raised on
behal f of the appellants.
For the reasons given above, the appeal nust be al llowed; the
judgenent and decree of the courts below are set aside and
the suit giving rise to the appeal dismissed wth costs
t hr oughout .
Appeal all owed.




