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1. These appeals and the connected natters arise out of the
conmon judgnent of a Division Bench of the Andhra ' Pradesh
H gh Court in certain wit appeals, reported in AIR 1991 AP
141 (Andhra Pradesh State Electricity Board vidyut Soudha
and others vs. The Gowtham Solvent G ls and Another),
preferred against the decision of a |learned Single Judge.
H gh Tension (Industrial) Consumers, who are the  appellants
in this Court filed wit petitions in the Andhra  Pradesh
Hi gh Court challenging the revision of tariffs in B.P.Ms.
No. 671 dated 10.6.1987 (w.e.f 15.7.1987) as well as the
further revision of tariffs in B.P.Ms. No.353 dat ed
15.4.1989 (given effect from1.6.1989). The history  of
revision of tariffs by the Andhra Pradesh State Electricity
Board (for short "the Board") in the background of which the
chall enge to these B.P.Ms. has to be exam ned, is nentioned
in the inmpugned judgnent. Accordingly, the facts nmateria
for consideration of the points required to be decided are
al one nentioned herein.
2. Two questions alone arise for consideration in all | these
matters by virtue of the order dated 10.9.1992 made by this
Court, which is as under: -
"In these 78 petitions under Article 136
90
of the Constitution, certain consuners of High
Tension electricity in the State of Andhra
Pradesh, whose wit petitions assailing the
upward revision of the Tariffs by the State
El ectricity Board effective from 10.6.1987 and
15.4.1989 respectively were dismssed by the
Hi gh Court, sock |eave to appeal to this Court
from the common order dated 2.4.1990 nade by
the Division Bench. A leaned Single Judge had
granted prayer in the wit petitions. But the
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Division Bench, in appeal, disnssed the
petitions.

(2), We have heard |l eamed counsel on both
si des. There are several contentions raised

in support of these petitions. Two of them

prima facie, bear exam nation and its appears
appropriate that on these two questions the
special Leave Petitions be disposed of after
hearing the parti es.

(3)The two points to which the Special Leave
Petitions should be confined are:

(1) VWet her a direction under section 784 of
the Electricity (supply) Act, 1948 by the
State Governnent is binding on the Electricity
Board: or whether such directions are nerely
of guidance and the Board in formulating
tariffs would yet-to be required to apply its
m-nd i'ndependently to all the rel evant
criterion. In the two inmpugned revisions
there is no -such application of mnd by the

Board whi ch has abdicated

functions and obligations.
(1) Petitions say that while their class of
consunmers account for consunption of 35% of
t he electrical energy -and the class of
agricul tural consuners favourably created
under. 'the revisions also consume a i ke
percentage. the former is called upon to pay
106 paise for~ unit (plus FCA)while the
agricultural consunmers arc required to pay a
fixed 5.04 paise per unit; ~and that this
preferred agricultural sector which was paying
12 pai se per unit in-the year 1971, 23,4 paise
per unit in 1976, now pays only 5.04 paise per
unit while the petitions who were paying 16.1
pai se per unit in the year 1971 are asked to
pay 106 paise per unit (plus FCA). 'The cost
of production being 71 paise per unit the
whole of the burden of the -difference on
account t he subsi di sed supply to thi's
agricultural sector is cast —on the Hi gh
Tensi on consuners.
It is urged that - whether the fixation of the
tariff is an admnistrative function or a
| egislative function -- this discrimnation is
arbitrary and irrational and is clearly
violative of the constitutional pledge of
equal ity under Article 14.
(4) Al  other contentions in these specia
| eave petitions, in our opinion, are- covered
by earlier pronouncenents of this Court and we
confine the hearing of the special  '|eave
petitions, which shall be disposed of at the
SLP stage, to the foregoing two questions
al one. "
3. The two questions, therefore, are : (1) Nature and
effect of the direction given by the State Governnent under
Section 78A of the Electricity (Supply) Act. 1948 (here-
inafter referred to as " the Act"); and (2) Is the
preferential treatnent of agricultural consuners violative
of Article 14.
4, By virtue of a direction given by the State Governnent
to the Board under Section 78A of the Act, the flat rate
tariff systemfor agricultural punp-sets was introduced, the

its

st at ut or
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rate being varied fromtine to tinme. This direction was

given first in 1981 and laterrevised w.e.f 1.11.1990 and

then from1.1.1992 and 1.12.1992. The rea-

91

sons together wth the direction contained in the letter

dated 15.12.1982 of the State Governnent to the Board is

quoted in the inpugned judgnent of the H gh Court, as

under: -
"While agriculturists owning |ands under fl ow
irrigation from major projects for bot h
reliable and cheap irrigation, farners
depending on ground water based irrigation
nost of whomare snmall and margi nal farners,
have to incur relatively higher expenditure in
l[ifting water, besides being vulnerable to
recurring drought resulting in |owering of the
water table in the wells. Myreover, in rura
areas nmaintenance of electricity neters and
the billings of individual farmers based on
neter readingis be set with admnistrative
defects leading to | oss of revenue, hardship
to the farmers and high collection cost.

Keeping all ~the above factors in view, the
CGovernnent feel that the present power tariff
for agricul tural punp sets needs

rationalisation and that a flat rate system
based on the horse-power of each punpset woul d
be nmore appropriate in such cases. Governnent
have therefore, decided that with effect from
1st Novenber, 1982 the revised power tariff
for agricultural punpsets in the State should
be a flat rate of Rs.50/- per H'P. per annum

2. Wth a view to mtigating hardship to smal

and margi nal farmers depending solely on well
irrigation and to gi ve a fillip to
agricultural production in the State, the
Gover nnent under Secti on 78-A of t he
Electricity (Supply) Act, 1948 direct  that,
supersession of the instructions issued’in the
letter cited (dated 201-1982), the APSEB shal
revise the elcctricity tariff for -irrigation
wells to Rs.50/ - per H P. per annum and that
this rate shall take effect from 1-11-1982.
3. The A P. State Electricity Board is
requested to take i medi ate necessary _action
accordingly."
5. The variation was nade later in the flat rate Rs.50/-
per HP. annumfromtine to tine which is not material for
deci sion of the points involved.
6. The Boar d t hen i ntroduced t he concept of
"Fuel Adj ustrent Cost" (FCA) by anending the HT. tariffs,
the details of which are not material for the present pur-
pose. The concept of FCA and the flat rate tariff ' system
was then made a permanent feature by the Board. A batch  of
wit petitions was filed in the Andhra Pradesh Hi gh Court in
1984 questioning inter alia the levy of FCA only upon H.T.
consuners and the fixation of flat rate tariff for

agriculturists, by certain "power intensive units". The
Hi gh Court rejected the challenge and dismssed the wit
petitions. It was held that it was neither irrational nor

unreasonabl e to pass on the burden of rise in fuel cost only
to HT. consumers; and the flat rate tariff system for
agricultural punp sets being a concession in favour of an
under-privil eged category of consuners was a policy decision
whi ch was not open to challenge. The decision was upheld by
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this Court in H ndustan Zinc Ltd. etc.etc. v. Andhra Pradesh
State Electricity Board and Ot hers
(1991) 3 S.C. C. 299.

7. In H ndustan Zinc Ltd. etc. etc.(supra), a simlar
challenge on the ground of discrimnation between HT.
consumers, including the power intensive consuners, and
other like L. T. consuners and agriculturists was repelled.

It was held that the H T. consuners forma distinct class
separate from the L.T. consuners; and that concessiona
tariffs to the agriculturists does not violate Article 14 of
the Consti -

92

tution of India. |In our opinion, the claim of the HT.
consuners to be classified along with agriculturists is
unt enabl e. This question being concluded by the earlier

decision of this Court, does not require any further
consi der ati on.

8. The .only surviving question is with regard to the nature
and effect of the direction given by the State Governnent
under Section 78A of the Act. The question has to be
exam ned -in the context of the facts of the present case
which is confined to the charging of the flat rate per HP
for agricultural punp sets: The nature of the function of
the Board in fixing the tariffs and the nmanner of its
exerci se has been considered at length in the earlier deci-
sions of this Court and it does not require any further
el aboration in the present case. Section 78A wuses the
expression "the Board shall be guided by such directions on
guestions of policy as may be-given to it by the State
CGovernment." It does appear that the view expressed by the
State Governnent on a question of policy is in the nature of
a direction to be followed by the Board in the area of the
policy to which it relates. 1In the context of the ‘function
of the Board of fixing the tariffs-in accordance Section 49
read with Section 59 and ot her provisions the Act, the Board
is to be guided by any such direction of the State
Governnment. Wiere the direction of the State Government, as
in the present case, was to fix a concessional tariff for

agricultural punp sets at a flat rate per HP., it does
relate to a question of Policy which the Board nust ~follow.
However, in indicating the specific rate in a given case,

the action of the State Government may be in excess of the
power of giving direction on the question of policy,  which
the Board, if its conclusion be different nmay not be obliged
to be bound by. But where the Board considers even the rate
suggested by the State Governnment and finds it to be
acceptable in the discharge of its function of fixing the
tariffs, the wultimte decision of the Board would not be
vitiated nmerely because it has accepted the opinion of  the

State Governnment even about the specific rate. 1In such a
case the Board accepts the suggested rate because that
appears to be appropriate on its own view. If the view

expressed by the, State Governnent in its direction exceeds
the area of policy, the Board may not be bound by it unless
it takes the same view on nerits itself

9.1n the present case, the flat rate per HP. for the
agricultural punp sets indicated by the State Governnent,
appears to have been found acceptable by the Board as
appropriate particularly because it is related to the policy
of concessional tariff for the agriculturists as a part of
the economic programme. At any rate, there is no materia
in the present case to indicate that the flat rate indicated
by the State CGovernnent for the agricultural punp sets was
so unreasonable that it could not have been considered
appropriate by the Board. W do not consider it necessary
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to go into the larger question of the exact area of policy
in the context of Section 78A except to indicate broadly as
we have al ready done. W do not find any merit even in this
poi nt urged on behal f of the appellants.

10. Consequently, the appeals are dism ssed.
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