http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 10

CASE NO. :
Appeal (civil) 6271 of 1998

PETI TI ONER
SUNDER

RESPONDENT:
UNI ON CF | NDI A

DATE OF JUDGVENT: 19/09/2001

BENCH
A.S. ANAND CJI & K. T. THOVAS & R C. LAHOTI & SANTOSH N. HEGDE & S. N. VARI AVA

JUDGVENT:
JUDGVENT

W TH

Civil Appeal Nos.6272/1998, 6273/1998, 6274/1998, 1032/ 1999,
1185/1999, 1186/1999, 1187/1999, 1188/1999, 1189/1999,

1190/ 1999, 1191/1999, 1192/1999, 1193/1999, 2705/1999, 2437
to 2445 of 2000.

DELI VERED BY:
K. T. THOMVAS, J.

THOWVAS, J.

The question referred to this Bench of five Judges is
a sinple one. 1s the State liable to pay interest on'the
anount envi saged under Section 23(2) of the Land
Acqui sition Act, 1894 (for short 'the Act’)? The sum
contenpl ated in the aforesaid sub-section can conveniently
be called "solatiunf as that expression has been used
plentifully in alnmost all |and acquisition proceedings in
India. The reference of the aforesaid question to this
| arger Bench was necessitated on account of ‘a seem ng
conflict as between the decision of a three Judge Bench of
this Court in Union of India vs. Shri Ram Mehar and ors.
{1973(1) SCC 109} on the one hand and a few | ater decisions
of co-equal Benches of this Court on the other hand.

The power of granting interest on the suns involved in
| and acquisition proceedings is endowed in two provisions
of the Act. Section 34 enjoins on the Collector to pay
interest at two tier rates. For the first stage, fromthe
dat e of taking possession until disbursenent of the awarded
amount the rate is 9% per annum |f such di sbursement is
del ayed beyond one year the rate of interest would escal ate
to 15% per annum fromthe date of expiry of the said period
of one year. Section 28 of the Act contains the sane
postulates and it is supplenentary to the above provision
It empowers the court to direct the Collector to pay
interest at the above two tier rates on the excess sum
awarded by the court. The real question is whether in
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calculating the interest, as nentioned in the said
provi si ons, the amount of solatium envisaged in Section
23(2) of the Act should be included in or excluded fromthe
sum on which interest is liable to be paid.

In Union of India vs. Shri Ram Mehar and ors. (supra)
the three Judge Bench consi dered the scope of the
expression "market value" in Section 4(3) of the Land
Acqui si tion (Amendnment and Validation) Act, 1967. By the
sai d Anendment Act certain changes were effected in the
principal Act. Section 4(3) of the Amendnent Act provided
that sinple interest shall be paid at the rate of 6% per
annum "on the market value of such | and as determ ned under
Section 23 of the principal Act" fromthe date of expiry of
three years to the date of notification under Section 4(1)
of the principal Act. Learned Judges held that solatium
cannot form part of the market value of the land. It was
al so held that "market value" is only one of the conponents
to be reckoned in the deternination of the amount of
conpensation. —The following observations made by the Bench
is highlighted to be the ratio of the decision

"I'f market val ue and conpensati on were

i ntended by the legislature to have the sane
neaning it is difficult to conprehend why
the word ' conpensation’ in Section 28 and 34
and not ’'market val ue’ was used.  The key to
the meaning of the word ’'compensation’ is to
be found in Section 23(1) and that consists
(a) of the market value of the Iand and (b)
the sum of 15% on such market val ue which is
stated to be the consideration for the
conmpul sory nature of the acquisition

Mar ket value is therefore only one of the
conponents in the determ nation of the
amount of conpensation. |If the Legislature
has used the word ' market value’ in Section
4(3) of the Amending Act of 1967 it nmust be
held that it was done deliberately and what
was i ntended was that interest should be
payabl e on the market val ue of the |Iand and
not on the ampbunt of conpensation otherw se
there was no reason why the Parlianent
shoul d not have enpl oyed t he word
'conmpensation’ in the aforesaid provision of
the Anending Act."”

That decision was followed by a two Judge Bench of

this Court in Periyar & Pareekanni Rubbers Ltd. vs. State
of Kerala {1991(4) SCC 195}. Learned Judges (L.M Sharnm,
J, as he then was, and K. Ramaswany, J) in the concl uding
part of that decision said as follows:

"Therefore, we have no hesitation to hold

that Section 25(3) contenpl ates paynent of

interests on solatiumto re-conpensate the

owner of the land for |oss of user of the

land fromthe date of taking possession til

date of paynment into court. The word

conpensati on has been advi sedly used by the

| egi slature. Accordingly we hold that the

appellant is entitled to interest on
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solatium"”

The turn of the tide in the reverse direction

conmenced when a three Judge Bench adopted the contrary
viewin Mr Fazeel ath Hussain & ors. vs. Special Deputy
Col l ector {1995 (3) SCC 208} wherein |earned Judges held
that solatiumis not a part of the award and hence i nterest
is not clainmble thereon. W may point out that the

deci sion of the three Judge Bench in Union of India vs.
Shri Ram Mehar and ors. (supra) was not referred to in Mr
Fazeel at h Hussain, presumably because it woul d not have
been brought to the notice of the |earned Judges. Another
three Judge Bench in Prem Nath Kapur & anr. vs. Nationa
Fertilizers Corporationof India Ltd. & ors. {1996 (2) SCC
71}, while considering the question whether an awardee is
entitled to appropriate anount of conpensation first
towards cost and then towards interest etc., nade the
observation that "the liability to pay interest is only on
the excess anount of conpensati on determ ned under Section
23(1) and not on the amount already deterni ned by the Land
Acqui sition O ficer under Section 11 and paid to the party
or deposited into the court or deterni ned under Section 26
or Section 54 and deposited into the court or on solatium
under Section 23(2) and the additional anmount under Section
23(1-A)". But the question whether solatiumis part of the
conpensation did not positively arisein the said decision
nor has it been gone'into by the | earned Judges.

However, such a question has been considered directly

by another three Judge Bench (K Ramaswanmy, S. Saghir Ahmad
and G B. Pattanaik, JJ) in Yadavrao P. Pathade vs. State
of Maharashtra {1996 (2) SCC 570}. Learned Judges nade a
reference to the observation of the two Judge Bench in
Periyar & Pareekanni Rubbers Ltd.: (supra) to the effect
that solatiumis the conponent formng the conpensation
mentioned in Section 23 of the Act and hence interest would
accrue on it. Nonethel ess | earned Judges di ssented fromthe
view in Periyar & Pareekanni Rubbers Ltd. by stating that
"unfortunately neither the provisions of the Act were

consi dered nor the distinction of the provisions had been
brought to the notice of the court at that time." The
Bench referred to Section 23(1) of the Act and laid
enphasis on the words "in addition to the market value" in
sub-section (2) of Section 23. Hence it was held thus:

"The |l egislature, therefore, made a

di stinction between conpensati on under
Section 23(1) and the additional anmount on
such market value as solatiumin

consi deration of conpul sory nature of
acquisition. |In other words, Section 28
does not conprehend paynent of interest on
sol atium when it expressly nentions paynent
of interest on conpensation under Section 28
referable to Section 23(1) of the Act."

The Bench uphel d the view of the Hi gh Court that there
is no legal warrant for awarding interest on solatium

In the light of the above divergent views even as

bet ween Benches of co-equal strength M. Sunil Gupta and
the rest of the | earned counsel who argued for the

cl ai mants endeavoured to sustain the viewthat solatiumis
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part of the conpensation. According to themthe interest
envi saged in Section 28 as well as Section 34 of the Act
woul d accrue on the aggregate ampbunt which envel opes the

solatiumas well. The opposite view was projected by Shri
Harish N. Salve, learned Solicitor General of India and
Shri Rakesh Dwi vedi, |earned Seni or Advocate for one of the

instrunentalities which may have to bear the burden if the
pl ea of the clainmant is upheld.

Shri Harish N Salve, |earned Solicitor Genera

submitted that since the expression "conpensation"” has not
been defined in the Act, but was used in different places
in different contexts it could contain nore than one
neaning. He cited Section 35 of the Act as an exanple

(whi ch contains the provisions for procuring occupation of
waste or arable |ands for temporary use) wherein the word
"conpensation" is used ostensibly in a different
connotation. He further submtted that there is distinction
bet ween t he conpensati on awarded for the | and acquired as

i ndi cated in Section 23(1) of the Act and the aggregate
conpensation which conprises the forner plus the solatium
and the additional amount payabl e under sub-section (1-A)
thereof. The two suns-in the |latter category are payable
nmerely as consequential to the determ nation of the
conpensation nmentioned in the first sub-section, according
to learned Solicitor General. Alternatively he contended
that the actual |oss sustained by thelandowner is the

enj oynment of the property and hence the real conpensation
is the just equivalent of it which represents only the
amount covered by the different clauses incorporated in the
first sub-section of Section 23 of the Act. In-that view
al so, according to the Solicitor General, theinterest need
be payabl e only on the said conmpensation

M. Rakesh Dwivedi, |earned senior counsel while

supporting the argunents of the Solicitor General invited
our attention to Section 15 and Section 26(1) of the Act to
contend that the real conpensation which is countable for
the purpose of interest cannot enconpass the sol atium

Shri Sunil Cupta, |earned counsel who argued for the
claimants in this appeal laid enphasis to the title words
of Section 23 i.e. "Matters to be considered for

det erm ni ng conpensation". He contended that the entire
section is intended to contain different heads for

determ ning the total ampunt of conpensation and the person
interested to whomthe said ambunt is payable, when he is
deprived of the possession of the |and, nmust get the said
conpensati on and hence interest thereon shall accrue til
paynment of it w thout delinking any sumtherefrom

Section 11 of the Act enjoins on the Collector the
statutory duty to conduct an inquiry into the value of the
| and on the date of publication of the notification under
Section 4(1) of the Act and to nake an award for the
"conpensation" which in his opinion should be allowed for
the land. Section 31 of the Act casts obligation on the
Col l ector that after mamking the award under Section 11 he
shal | tender paynent of "the conpensati on awarded by hint
to the persons entitled to it according to the award. This
neans that | aw does not relish any delay in naking the
paynment once the award is nade. Thus, naking the award
shall normally follow paynent of conpensation as

expedi tiously as possible.
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Section 16 enpowers the Collector to take possession

of the land after making the award under Section 11. When
possession is so taken the | and shall vest absolutely in
the Government free fromall encunbrances. This is the
statutory operation which is clearly envisaged in Section
16 itself. But in the absence of a |egal insistence that
the anpbunt awar ded shoul d necessarily be paid before
taki ng possession of the land it coul d happen, perhaps
quite often, that there would be some interregnum between
the date of taking possession and naking paynment of the
awar ded sum

Question of paynent of interest would arise only when

the conpensation is not paid or deposited on or before the
date of taking possession of the land. It is inequitable
that the person who is deprived of the possession of the

| and, on account of acquisition proceedings is not given
the anopunt which 1aw demands to be paid to him any del ay
thereafter woul'd only be to his detrinent. There nust be a
provision to buffet such iniquity. It is for the purpose of
affording relief to the person who is entitled to such
conpensati on when the paynent of his noney is delayed that
the provision is nade in Section 34 of the Act. That
section is extracted bel ow

"34. Payment of Interest.- When the anount
of such conmpensation is not paid or
deposited on or before taking possession of
the land, the Collector shall pay the anpunt
awarded with interest thereon at the rate of
ni ne per centum per annum from the time of
so taking possession until it shall have
been so paid or deposited.

Provided that if such conpensation or any
part thereof is not paid or deposited within
a period of one year fromthe date on which
possession is taken, interest at the rate of
fifteen per centum per annum shall be
payable fromthe date of expiry of the said
peri od of one year on the ampunt of
conpensation or part thereof which has not
been paid or deposited before the date of
such expiry."

When the court is of opinion that Collector should

have awarded a | arger sum as conpensation the court has to
direct the Collector to pay interest on such excess anount.
The rate of interest is on a par with the rate indicated in
Section 34. This is so provided in Section 28 of the Act
whi ch is extracted bel ow

"I'f the sumwhich, in the opinion of the
court, the Collector ought to have awarded
as compensation is in excess of the sum

whi ch the Collector did award as
conpensation, the award of the Court may
direct that the Collector shall pay interest
on such excess at the rate of nine per
centum per annum fromthe date on which he
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t ook possession of the land to the date of
paynment of such excess into court.

Provi ded that the award of the Court may

al so direct that where such excess or any
part thereof is paid into Court after the
date of expiry of a period of one year from
the date on which possession is taken
interest at the rate of fifteen per centum
per annum shall be payable fromthe date of
expiry of the said period of one year on the
amount of such excess or part thereof which
has not been paid into Court before the date
of such expiry."

Thus interest has to accrue as per Section 34 and

Section 28 of the Act on the conpensati on awarded, whet her
it is as per theaward initially passed by the Collector or
by the Court later. Wat is nmeant by "the conpensation”
awarded? " Both sides cited different definitions for the
word "conpensation” as contained in different

| exi cographys. In "Wrds and Phrases" (Pernanent Edn.)

di fferent connotations of the word "conpensati on" have been
delineated. One of ‘themrelates to the law of em nent
domai n, where conpensation nmeans reconpense in value, a
quid pro quo, and must be in noney. Another is relating to
the property taken for public use. Then- it is the fair

mar ket value at the tinme of taking it.: Fromthe
Constitutional perspective the word ’'compensation’ for the
property taken was understood as-the just equivalent of the
val ue of the property. But when conpensation is regarded as
a statutory obligation the afore-cited definitions need not
detract the courts in fathom ng the real inport of it. The
exerci se can be done with the aid of the provisions in the
statutes. So what the Court, in'the context of |and

acqui sition, has to decide is how the Act has designed the
conpensation vis-\005-vis the liability to pay interest. In
this context we have to read Section 23 of the Act. It/ is
extracted bel ow

"23. Matters to be considered in determ ning
conpensation. - (1) In determ ning the
amount of conpensation to be awarded for

| and acquired under this Act, the court

shal | take into consideration-

first, the market value of the land at the
date of the publication of the notification
under section 4, sub-section (1),

secondl y, the damage sustai ned by the
person interested, by reason of the taking
of any standing crops or trees which may be
on the land at the time of the Collector’s
t aki ng possessi on thereof;

thirdly, the damage (if any, sustained by
the person interested, at the tine of the
Col l ector’s taking possession of the |and,
by reason of severing such land fromhis
ot her | and;

fourthly, the damage (if any), sustained
by the person interested, at the time of the
Col l ector’s taking possession of the |and,
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by reason of the acquisition injuriously
affecting his other property, novable or
i movabl e, in any other nmanner, or his
ear ni ngs;

fifthly, if, in consequence of the
acquisition of the land by the Collector,
the person interested is conpelled to change
his residence or place of business, the
reasonabl e expenses (if any) incidental to
such change; and

sixthly, the damage (if any) bona fide
resulting fromdimnution of the profits of
the | and between the time of the publication
of the declaration under Section 6 and the
time of the Collector’s taking possession of
the | and.

(1A) In addition to the market val ue of

the | and above provi ded, the Court shall in
every case award an ampunt calcul ated at the
rate of twelve per centum per annum on such
mar ket val ue for the period comenci ng on
and fromthe date of the publication of the
notification under section 4, sub-section
(1), in respect of such land to the date of
the award of the Collector or the date of

t aki ng possession of the |and, whichever is
earlier.

(2) In addition to the market-val ue of the

| and, as above provided, the court shall in
every case award a sumof thirty per centum
on such market-val ue, in consideration of
the conpul sory nature of the acquisition.”

M. Rakesh Dwi vedi, |earned senior counsel while
contending that the sum envi saged in sub-section(2) cannot
formpart of the conpensation, as the same is-a paynment
only by way of solace on account of the compul sory nature
of the acquisition, sought to seek assistance from Section
15 of the Act. It reads thus:

"“I'n determ ning the anmount of conpensation
the Collector shall be guided by the
provi sions contained in sections 23 and 24."

Section 24 of the Act consists of a catal ogue of

matters which shall not be taken into account while

det erm ni ng conpensation. The title of the section-is
"Matters to be neglected in determ ning conmpensation". The
key words are "but the court shall not take into

consi deration"” the matters enunerated thereunder. The
argunent is that whatever itens have been nentioned therein
even if included in the award woul d not partake of the
character of conpensation as the |egislature has inmposed a
ban agai nst reckoning themto be so treated. Any anount
pai d on account of "any disinclination of the person
interested to part with the |and acquired” (vide clause
"secondly" in Section 24) would thus be kept outside the
anbit of the conpensation for |and, and those excl uded
items, even if payable, have different shades or character,
according to the counsel. In further support of the said
contention reference was nade to Section 26 of the Act
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whi ch reads as foll ows:

"26. Form of Awards. - (1) Every award under
this Part shall be in witing signed by the
Judge, and shall specify the anount awarded
under clause first of sub-section (1) of
section 23, and al so the anpbunts (if any)
respectively awarded under each of the other
cl auses of the sane sub-section, together
with the grounds of awardi ng each of the
said anpunts

(2) Every such award shall be deened to be a
decree and the statement of the grounds of
every such award a judgnent w thin the
neani ng of section 2, clause (2) and section
2, clause (9), respectively, of the Code of
Cvil Procedure, 1908."

Section 26 does not say that the award woul d contain

only the ampbunts granted under sub-section (1) of

Section 23. The special nmention of that sub-section in
Section 26 is only for the purpose of directing that the
grounds or reasons for awardi ng the amount under each of
the clauses in the sub-section shall be specified in the
award. It is unnecessary to nmention any reason or ground
in any award as to why the sums indicated in sub-section
(1-A) and sub-section (2) of Section 23 of the Act were
granted, because they are only the sequels or conconitant
adj uncts of the determination of the total anmount indicated
in sub-section (1). No judicial exercise is required to
quantify the suns nentioned in sub-section (1-A) or sub-
section (2) because the section itself specifies the
percentage to be worked out for the purpose of adding to
the total anpunt arrived at under sub-section (1).

O herwi se Section 26 is not intended to show that the
conpensati on awarded woul d be bereft of the additiona
amount and the sol ati um envi saged under_sub-section (1-A)
or sub-section (2). This can be clearly discerned from the
conmenci ng words of Section 26 itself. They are: "Every
award under this Part shall be in witing signed by the
Judge". What is referred to thereinis Part |1l of the Act
whi ch conprises of a fasciculus of twelve provisions
starting with Section 18 and ending with Section 28A of the
Act. There can be no doubt that all the three heads
specified in the three sub-sections in Section 23 are the
suns to be "awarded by the court". Hence the words "every
award under this Part" cannot be treated as the award after
del i nki ng the anobunts awarded under sub-section (1-A) or
sub-section (2) of Section 23.

We nmay now see whet her exclusion of the factor "any

di sinclination of the person interested to part with the

| and acquired" from being considered as part of the
conpensation indicated in Section 24 of the Act woul d be of
any aid for excluding solatiumfromthe purview of interest
accrual process. No doubt what is intended under Section
23(2) is additional to the market value of the land and "in
consi deration of the conpul sory nature of the acquisition".
But it cannot be equated with any danage caused on account
of "any disinclination of the person to part with the |and
acquired."
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It is apposite in this context to point out that

during the enquiry contenpl ated under Section 11 of the Act
the Collector has to consider the objections which any
person interested has stated pursuant to the notice given
to him It may be possible that a person so interested
woul d advance objections for highlighting their
disinclination to part with the land acquired on account of
a variety of grounds, such as sentinental or religious or
psychol ogi cal or traditional etc. Section 24 enphasises
that no amount on account of any disinclination of the
person interested to part with the land shall be granted as
conpensation. That aspect is qualitatively different from
the solatiumwhich the legislature wanted to provide "in
consi deration of the conpul sory nature of the acquisition".

Conpul sory nature of acquisition is to be

di stinguished fromvoluntary sale or transfer. |In the
latter, the | andowner has the w dest advantage in finding
out a woul d-be buyer and in negotiating with himregarding
the sale price: Even in such negotiations or haggling
normal |y no | andowner woul d bargain for any amount in

consi deration of his disinclination to part with the |and.
The nere fact that he is negotiating for sale of the |and
woul d show that he/is willing to part with the land. The
owner is free to settle terns of transfer and choose the
buyer as also to appoint the point of tinme when he woul d be
receiving consideration and parting with his title and
possessi on over the |and. But in-the compul sory acquisition
the I andowner is deprived of the right and opportunity to
negotiate and bargain for the sale price. It depends on
what the Collector or the Court fixes as per the provisions
of the Act. The solatium envisaged in sub-section (2) "in
consi deration of the conpul sory nature of the acquisition"
is thus not the sane as damages on account of the
disinclination to part with the |and acquired.

In deciding the question as to what anobunt woul d bear

i nterest under Section 34 of the Act a peep into Section
31(1) of the Act woul d be advant ageous. . That sub-section
says: "On nmaking an award under section 11, the Coll ector
shal | tender paynment of the conpensati on awarded by himto
the persons interested entitled thereto according to the
award, and shall pay it to themunl ess prevented by sone
one or nore of the contingencies nentioned in the next sub-
section." The renaining sub-sections in that provision only
deal with the contingencies in which the Collector has to
deposit the amount instead of paying it to the party
concerned. It is the legal obligation of the Collector to
pay "the conpensation awarded by him' to the party entitled
thereto. W neke it clear that the conpensati on awarded
woul d include not only the total sumarrived at as per sub-
section (1) of Section 23 but the remining sub-sections
thereof as well. It is thus clear from Section 34 that the
expression "awarded anount” woul d nean the anpunt of
conpensation worked out in accordance with the provisions
contained in Section 23, including all the sub-sections

t her eof .

The proviso to Section 34 of the Act makes the

position further clear. The proviso says that "if such
conpensation” is not paid within one year fromthe date of
taki ng possession of the land, interest shall stand

escal ated to 15% per annum fromthe date of expiry of the
sai d period of one year "on the ampunt of conpensation or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 10

part thereof which has not been paid or deposited before
the date of such expiry". It is inconceivable that the
sol ati um anmount woul d attract only the escal ated rate of
interest fromthe expiry of one year and that there would
be no interest on solatiumduring the preceding period.
VWhat the legislature intended was to nake the aggregate
amount under Section 23 of the Act to reach the hands of
the person as and when the award is passed, at any rate as
soon as he is deprived of the possession of his |and. Any
del ay in maki ng paynent of the said sum should enable the
party to have interest on the said sumuntil he receives
the paynment. Splitting up the conpensation into different
conponents for the purpose of paynent of interest under
Section 34 was not in the contenplation of the |egislature
when that section was franed or enacted.

We may al so point out that different H gh Courts have
taken the same view in the foll owi ng deci sions:

G Venkat'esh vs. Special Land Acquisition Oficer (AR
1975 Karnataka 95), B. Ravinder Reddy vs. Special Deputy
Col  ector, Land Acquisition (Industries), Hyderabad (AR
1981 A P. 381), State of Haryana vs. Smt. Kailashwati &
ors. (AIR 1980 P & H 117) and Hi ndustan Aeronautics Ltd.
vs. Mini swany Reddy (AI'R 1993 Karnataka 77)

We think it useful to quote the reasoni ng advanced by

Chi ef Justice S.S. Sandhawal i a of the Division Bench of the
Punj ab and Haryana Hi gh Court in-State of Haryana vs.

Sm . Kailashwati and ors. (supra).

"Once it is held as it inevitably nust be
that the solatium provided for under Section
23(2) of the Act forms an integral -and
statutory part of the conpensation awarded
to a | andowner, then fromthe plainterns of
section 28 of the act, it woul d be evident
that the interest is payable on the
conpensati on awarded and not nerely on the
mar ket val ue of the land. Indeed the

| anguage of S.28 does not even renotely
refer to market value alone and in terns

tal ks of conpensation or the sum equi val ent
thereto. The interest awardabl e under
Section 28 therefore would include w thin
its ambit both the market value and the
statutory solatium It would be thus evident
that the provisions of Section 28 in terns
warrant and authorise the grant of interest
on solatiumas well."

In our view the aforesaid statement of lawis in

accord with the sound principle of interpretation. Hence
the person entitled to the conpensation awarded is al so
entitled to get interest on the aggregate anmount including
solatium The reference is answered accordingly.




