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ACT:

Preventi on of Food Adulteration Act, 1954-H gher punishnent
for "second offence"--Wiether offence of the same type or
of fence subsequent in tine.

HEADNOTE:

The appellant having been once convicted under the
Prevention of Food Adulteration Act, 1954 for  keeping
foodstuff for sale in a container without covering.it, was
for a second tinme convicted for selling foodstuff which had
been coloured wth a prohibited dye. Treating the Ilatter
conviction as a "second offence" under s. 16(1) of the Act
the Trial Court sentenced the( appellant to two years
i mprisonnent. Having failed to get redress in the H gh Court
he appealed to this Court by special |eave.

It was contended on behal f of the appellant that the
"second of fence" contenplated by s. 16(1) was an offence of
the same kind as the first and not any offence under the
Act .

HELD: (i) The word second in the expression "second
of fence" in s. 16(1) nmeans second in tine and not second of
the sane type. The section does not say "second of fence" of
the sane type; the latter words are not there. Onthe other
hand from the phrase 'subsequent offences’ ‘wused in_ the
section in respect of offences subsequent to the third / one,
it is clear that the words 'first’, "second” and 'third
were intended to indicate things happeni ng one  after
another in point of time. [808 B]

The object of the sub-sectionis clearly to prevent
repetition of offences. That is why for the of fence
subsequently comitted a heavier sentence is provided. No
object could have been served by seeking to stop the
repetition of the same type of conduct only. [808 E-F]

(ii) There is no foundation in the Act for
di stingui shing between trivial and serious offences and then
arguing that the Act could not have intended to inpose a
heavi er puni shnent for a second of fence which mght be of a
| ess serious nature than the first. The Act provides the
same puni shment for each offence wunder it. | f t he
puni shment is the sanme, it would followthat the statute
considered themto be of the sane seriousness. [808 H
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(iii) The second offence nust be an offence under the Act
although it is not specifically so stated. Section 16(1)
says that if any person does any of the acts nentioned in
cls. (a) to (g) init, he shall be punishable for the first
offence with a certain penalty, for the second offence wth
a higher penalty, and for the third a still higher penalty.
It is clear that the acts or om ssions nmentioned
807
in the different clauses constitute the offences for which
the penalties are provided. Fromthis structure of the sub-
section the inplication necessarily arises t hat t he
penalties were inposed for offences under the Act only.
[ 809 E-F]

Cty Board, Saharanpur v. Abdul Wahid, A I1.R (1959
All. 695, Chuttan v. State, A l.R (1950) All. 629 and In re
Aut hers, (1889), L.R 22 QB.D. 345, referred to

JUDGMVENT:

CRI M'NAL APPELLATE JURI'SDI CTI ON: Cri m nal Appeal No. 43
of 1965.

Appeal by special |leave fromthe judgnent and order
dated Novenber 10, 1964 of the Allahabad H gh Court in
Crim nal Revision No. 2097 of 1963.

B.C. Msra, for the appellant.
O P. Rana, for the respondent.
The Judgnent of the Court was delivered by-

Sar kar , J. This appeal rai ses a guestion of
construction of sub-s. (1) of s. 16 of the  Prevention of
Food Adulteration Act, 1954. The sub-section in providing
for punishment for breaches of the Act states, "for a second
offence, with inprisonnent for a termwhich my extend to
two years and with fine". In respect of the first offence it
provides for a smaller sentence. The question is whether the
appel l ant was liable to punishment for a second offence. The
order of this Court granting leave to appeal confined it
only to that question

It appears that on an earlier occasion the appellant
kept fonds-tuff for sate in a container wthout covering it
as required by sub-r. (3) of r. 49 of the rules made under
the Act and was thereupon convicted under s. 16 and
sentenced to a fine of Rs. 40/- as tot a first offence. This
time he has been convicted for selling foodstuff which had
been coloured with a dye the use of which was prohibited by
r. 28 of the sanme rules.

Learned counsel for the appellant stated that the
present was not a second offence. If we have understood. his
argunents correctly, and we confess to sone difficulty in
under st andi ng them he said that the second of f ence
contenplated is an offence constituted by the same kind or
type of act for which he had been convicted under the Act on
an earlier occasion. Accordingto him if the present
convi ction was for keeping foodstuff intended for salein_ a
contai ner not covered as required by sub-r. (3) of r. 49,
then only it would have been for a second offence, but as
the conviction in the present case was for selling foodstuff
coloured with prohibited dye, it was not for a second
of f ence.

This contention does not seemto us to be acceptable.
This real question is, What do the words ’'second offence
nmean? Lear ned
808
counsel for the appellant referred us to Webster’s New World
Dictionary where one of the nmeanings of the word ’'second
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has been stated to be ’'of the same kind as another’. That
nmeaning cannot be attributed to that word in the sub-
section. It increases the penalties as the offences are
"first’, ’'second or 'third . Thus it states, "for a third
and subsequent offences, with inprisonment for a term,
which may extend to four years and with fine". The word
"subsequent’ nakes it clear that the words "first’, ’'second

and ’'third were intended to indicate things happening one
after another in point of tine. Sub-section (2) of s. 16

also leads to the same conclusion. It says, "If any person
convicted of an offence under this Act conmts a |like
of fence afterwards", the subsequent conviction and the

penalty inposed with his nane and address may be published
in a newspaper at his expense. The word "afterwards" clearly
indicates that the statute was contenplating offences
conmitted subsequently and was indicating a sequence of
time. |In the dictionary to which | earned counsel referred,
the neaning on which he relies is illustrated by the
fol |l owi ng sentence, "There has been no second Shakespeare"
It seens plain to us that the nmeaning conveyed by the word
"second’ in this sentence cannot be-attributed to the word
"second’ as used in the sub-section

Then as regards-the word "of fence" in the expression
"second of fence", we find no justification for confining it
to an offence constituted by the sane type or kind of
conduct as the previous offence. The sub-section does not
say "second offence" of the sane type; the latter words are
not there. The object of the sub-section clearly is to
prevent repetition of offences. That is why for the offence
subsequently comritted a heavier sentence is provided. W
cannot i nmagi ne what object would have been served by seeking
to stop the repetition of the sane type of conduct only. The
Act no doubt intends to prevent the doing of various acts by
puni shing them That object is better served by inposing a
heavi er penalty when a person repeats any of such offensive
acts.. The gravamen of the charge of a second offence is the
repetition of any offence under the Act and 'not the
repetition of one of the various types of offences nmentioned
in it. Any interpretation which would not carry out the
object of the Act would be unnatural. W, therefore, think
that the words "second offence" mean any offence under the
Act committed by a person after his conviction earlier ~for
any one of the offences punishable under the Act.

It was said that it would be strange if the Act i ntended
to inpose a heavier punishnent for a second offence which
m ght be "of a trivial nature while the first offence which
m ght have been of a serious nature entailed ~a lighter
puni shment. This contention is fallacious. ‘There is no
foundation in the Act for distinguishing between trivial and
serious offences, for the Act provides the same puni shnment
for each offence under it. If the punishnent is
809
the sanme, it would follow that the statute considered them
to be of the sanme seriousness. The weakness of this argunent
will further appear if we consider a case where the first
offence was of what is called a trivial nature and the
second, of a serious nature though constituted by different
acts. It would be equally strange if the Act in such a case
contenmplated the same punishnent for the subsequent and
serious offence as would be the case if the subsequent
of fence was not a "second offence" . This contention |[ends
no support to the interpretation suggested by |earned
counsel for the appellant.

Learned counsel then said that the word "of fence" has to
be understood as defined in s. 2(38) of the General C auses
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Act, 1897, and therefore nmeans any act or om ssion nade

puni shable by any law for the tinme being in force. If we
substitute this definition for word "offence" in the
provi si on now under consideration, it will mean an act made
puni shable by the law. That |aw nust be the present Act.
Thi s does not assist |earned counsel’s contention at all; it

really goes against him

The word "offence" no doubt refers to an offence under
the Act. It cannot possibly nmean any of fence under any other
Act. This view has invariably been taken in all the cases
whi ch have been cited to us: see City Board, Saharanpur V.
Abdul Wahid(1) and Chuttan v. State.(2) In In re Authers(3)
it was said, "where the |egislature passes a statute and
i nposes a penalty of 501. for a first offence, it nmust nean,
in the absence of express words to the contrary, that the
conviction for the first offence nust be under that Act, and

the second conviction under ~the sane Act; if it were
otherwise, it would be idle to introduce the warning of a
| ower penalty for the first offence, and to inpose a higher
penal ty for the second.” This case supports our

interpretation of the words "second of fence" based on the
obj ect of the Act.

Learned counsel for the appellant no doubt agrees that
the second offence nust refer to an offence under the Act
but he says that since it would anobunt to adding the words
"under the Act", it would justify the addition of further
words inplying that the second offence had to be of the sane
type as the first. This is a wholly ~unfounded contention
the of fence contenplated in the expression "second offence"
has to be under the Act because that arises fromthe object
of the Act and. as we shall later show, fromthe 'necessary
implication of the structure of the sub-section. There is no
such reason to confine the second offence to an offence of
the sane type

We have so far been dealing only with that portion of
sub-s. (1) of s. 16 which concerns the penalty for the
second offence. Considering the sub-section as a whole we
find that it supports the
(1) A1.R 1959 All. 695.

(2) A1.R 1960 All. 629.

(3) (1889) L.R 22 QB.D. 345, 349

810

interpretation of the expression "second offence" which has
appealed to us. It says that if any person does any of the
acts nentioned in cls. (a) to (g) in it, he shall be
puni shabl e for the first offence with a certain penalty, for
the second offence with a higher penalty and for the third a
still higher penalty. It is clear that the acts or om ssions
mentioned in the different clauses constitute offences’ for
which the penalties are provided. Fromthis structure of the
subsection the inplication necessarily arises “that the
penal ti es were inposed for offences under the Act only. Now
cl. (a) deals with a person inporting, manufacturing for
sale, storing, selling, or distributing any article of  food
in contravention of the provisions of the Act or of —any
rule made thereunder. This clause contenpl ates the breaches
of various provisions of the Act and the rules, which are
nunerous. It covers various types of conduct, act or
om ssi on, each of which is punishable and each of which is,
therefore, an offence. Turning next to that part of the sub-
section which prescribes penalties, we find it provides
i ncreasi ng degrees of punishnent for the second of fence and
the third and subsequent offences. It follows that an
of fence contenplated in this part of the statute and with it
we are now directly concerned-woul d be constituted by any of
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the acts which would come within el. (a) and |ikew se within
all the other clauses following it. W have pointed out that
the acts and omi ssions contenplated there are of diverse
ki nds. The words "second of fence" nust, therefore, mean any
act which is an offence under any of the clauses in the sub-
section which has been done later in point of time after a
conviction for an offence under the Act, no matter whether
the acts or om ssions constituting the two offences are of
the same type or not. The appellant nmust, therefore, be held
to have conmitted the second offence within the neaning of
the sub-section on the present occasion and was liable to
have the heavier punishnment awarded to him The sentence
awar di ng such puni shnent i's unexcepti onabl e.

The appeal fails and it is hereby dism ssed.

Appeal dism ssed
811




