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The above Wit Petition has been filed under Article 32 of the Constitution
of India seeking for awit in the nature of Certiorari to quash the order bearing
No. 283 dated 4.7.2002 and order Nos. 142-143 dated 27.4.2002 and also to
guash the grant of selection grade and super-tinme scale to the third respondent
herein, including the recormendati ons-said to have been nade for consideration
of the nane of R 3 for further elevation. |In addition thereto, relief of Certiorari
was sought even to quash the grant of selection grade to respondents 4 to 8 on
the ground that the criteria on which it was accorded to themwas wholly
arbitrary, illegal and unconstitutional and violative of Article 16 of the Constitution
of India. As a consequence to the above, relief in the nature of Mandanus was
al so sought to direct the second respondent to grant selection grade to the
petitioners 1 to 3 with effect from 28.6.2001and further grant to the petitioners 1
to 3 super-tine scale with effect from 27.4.2002, the date on which it was said to
have been given to R 3, in addition to seeking for such relief for Mandamus to
give selection grade to petitioners 4 and 5 with effect from27.4.2002, the date
fromwhich it was given to respondents 4 to 8, with all consequential benefits
including the seniority and arrears of pay. Certain other reliefs, a detailed
reference to which is wholly unnecessary, have al so been clained.

The petitioners and respondents 3 and 7 were said to have been sel ected
as Munsiffs after passing the Kashmr Cvil Services (Judicial) Exam nation on
28.8.1974 and respondents 4 to 6 and 8 were selected for appoi ntnment during
the period between 1978 and 1982. The first petitioner was said to have been
promot ed on 30. 8.1995, whereas petitioners 2 to 4 and respondent 3 pronoted
as District & Sessions Judges in Novenmber 1995. | Petitioners 1 to 4 and
respondent 3 were confirmed as District & Sessions Judges on 22.1.1998 with
effect from 1997 while the other private parties-respondents are said to be
continued as tenporary/officiating District & Sessions Judges. In the /G adation
Li st published by the H gh Court on 1.1.2001, petitioners 1 to 4 were said to have
been shown at Serial Nos.15, 16, 17 and 19, whereas respondents 3 'to 8 were
shown at Serial Nos.18, 31, 32, 36, 23 and 37 respectively. “On 4.7.2001, the
third respondent was placed in the selection grade w.e.f. 28.6.2001, according to
the wit petitioners, over the head of six District Judges senior to him The
grievance of the petitioners, anmong other things, is that the third respondent had
never worked as District and Sessions Judge for any period and he was not even
entitled to be considered for according such selection grade. On coming to know
of the sane, the petitioners 1 and 3 sought for copies of the proceedi ngs and as
soon as they were given in Septenber 2001, the petitioners 1 to 3 also seemto
have nade Representations/Review Petitions against the order No.283 dated
4.7.2001. The second petitioner was said to have been granted sel ection grade
by order No.810 dated 24.12.2001 w.e.f. 22.12.2001 without restoring his origina
seniority, while at the same time bypassing the clainms of petitioner No.1. On
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16. 4.2002, the petitioners 1 and 2 seemto have nade representations to the
Presi dent of India.

It nmay be stated at this stage that the H gh Court of Jammu and Kashmir
held a Full Court Meeting on 27.4.2002 to consider the issue relating to the grant
of super-time scal e/sel ection grade in H gher Judicial Services and the Full Court
fornulated the criterial/guidelines for grant of super-tinme scale and sel ection
grade for nmenbers of the Hi gher Judicial Services. The said guidelines were
al so i mpugned as being irrational and inconsistent with what is known as
recomendati ons of Justice K. Jagannatha Shetty Comm ssion accepted,
subject to certain nodifications, by this Court in the decision reported in All India
Judges Association Vs. Union of India [(2002) 4 SCC 247]. On the sane day
by yet another proceedings on 27.4.2002 in order No. 142, the third respondent
was placed in the super-tine scale applying the norns fornulated by the High
Court, which are also the subject matter of challenge in these proceedings. The
third respondent was said to have been given the super-tinme scal e superseding
eight District Judges senior to.him A grievance is also nade that respondents 4
to 6 and 8 were not even confirnmed District & Sessions Judges putting hardly
three years of service and as such they were not eligible for consideration for the
grant of ‘sel'ection grade. The said orders are also challenged as being in
viol ati on of the Justice K. Jagannatha Shetty Commi ssion's report. The further
grievance of the wit petitioners is that the High Court did not consider the
representati ons made by petitioners 1 to 3 against the grant of selection grade to
the third respondent by giving detail ed reasons and instead rejected the sanme by
disposing it in the light of the decision taken by the Full Court to accord super-
time scale to the third respondent rendering thereby the representations nade
i nfructuous.

Heard Shri L. Nageswara Rao, | earned Senior Advocate for the petitioners,
Shri H N. Sal ve, Learned Senior Advocate for the official respondents, and Shri
B. Dutta, |earned Senior counsel for the non-official respondents.

The grievance on behal f of the petitioners is that the criteria fixed for
accordi ng the selection grade and super-tinme scale are not valid in view of the
recomendat i ons of Justice Jagannat ha Shetty Comm ssion as nodified and
accepted by this Court in the decision reported in Al India Judges’ Association
& hers vs. Union of India & @ hers (Supra). The further grievance
espoused is on the ground that the ACRs prepared or taken into consideration
are not reliable and consequently the sel ecti ons nade, which are under
chal |l enge, stood vitiated. Apart fromhighlighting certain alleged infirmties
assuned by the petitioners to vitiate the ACRs considered, grievance is also
made agai nst the conparative overall assessment made in-the ACRs and
particularly the one accorded to R-3 alone as 'Qutstandi ng’ throughout, who,
according to the petitioners, had no experience as District Judge in the field. It is
further contended that no uniformprinciples or norms were adopted in adjudging
the clainms of those whose ACRs were not available for one or nore period. The
ACRs prepared by the Justice AM Mr Comrittee was said to have been
rejected without justification. The further grievance was about the rejection of the
representations wthout giving or disclosing reasons.

Per contra, the stand on behalf of the respondents, particularly the officia
respondents, which has been adopted by the non-official respondents too, is that
the alleged infirmties or illegalities as to the manner and nethod of preparation
of ACRs, the overall assessnment made by the Hi gh Court and their reliance for
according fromtine to tine the various respondents either selection grade or
super-time scale are quite in accordance with | aw and the grievance espoused
on behalf of the petitioners are nerely borne out of assunptions of facts which
had no basis and purely based upon surm ses and i ncorrect assertions, having
no merit whatsoever either in law or on facts, as disclosed fromthe records. The
reliance sought to be placed upon the reconmendati ons of Justice Jagannat ha
Shetty Comm ssion is said to be inappropriate and m sconceived and till the
recomendati ons are actually inplenented by appropriate anendnents carried
out in the relevant Service Rules, it is only the subsisting Service Rul es that
govern the matter relating to service conditions and that the existing rules cannot
be thrown to winds. Very strong exception is taken to sone of the basel ess,
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unwarranted, incorrect as well as insinuating and i ndecorous accusations, as

they are stated to be against constitutional functionaries and superiors in the

hi erarchy of adm nistration by persons hol ding responsi ble judicial offices

unmi ndful of official discipline and restraint obliged to be adhered to or the bad
taste inherent in such attenpts and it has been specifically prayed that they
shoul d be expunged fromrecord. The |earned senior counsel for the petitioners,
in his usual fairness and apparently on instructions too, stated at the hearing that
not only it was not intended to of fend anyone but the petitioners also wthdraw
them According to the | earned senior counsel for the respondents, the correct
provi sions of |aw governing the matter relating to according of selection

grade/ super-time scal e have been assi duously observed, neticul ously followed

and the nornms fixed to regulate the exercise thereof are neither arbitrary nor
irrational and illegal or unconstitutional and no exception could be legitimtely
taken to the exerci se undertaken by the H gh Court or the final orders passed
thereon, on the indisputable facts on record, so as to warrant any interference in
these proceedings under Article 32 of the Constitution of India. Learned senior
counsel on either side invited our attentions to the relevant rules, the ACRs,
assessnent. records and resolutions passed in the matter in their endeavour to
justify their respective clains.

We _have carefully consi dered the subm ssions of the | earned counse
appearing on either side, in the |light of the governing position of |aw and the
material facts placed on record. Mich of the grievance sought to be vindicated
seemto be nerely borne out of certain basel ess assunptions and incorrect
under st andi ng of events, which took place with their own personal perception of
the sanme, carried away also nore by the grievance in not being favoured with
due recognition of their so-called entitlenents. The grievance in this regard is
sought to be further justified by adopting one or the other circunstances in a
manner to suit their own stand rather than viewing the relevant facts in their
proper perspective or on an objective process of understanding. Assuned
grievances apart, it mnmust be sufficiently substantiated to have firmor concrete
basis on properly established facts and further proved to be well justified in |aw,
for being countenanced by court in exercise of its powers of judicial review As
has often been reiterated by this Court, judicial reviewis pernmssible only to the
extent of finding whether the process in reaching the decision has been observed
correctly and not the decision itself, as such. Critical or independent analysis or
apprai sal of the materials by the Courts exercising powers of judicial review
unli ke the case of an appellate court, would neither be permssible nor conducive
to the interests of either the officers concerned or the systemand institutions of
admini stration of justice with which we are concerned in this case, by going into
the correctness as such of the ACRs or the assessnent made by the Committee
and approval accorded by the Full Court of the H gh Court.

Rel i ance pl aced upon the recomrendati ons of Justice Jagannat ha
Shetty Commi ssion or the decision reported in Al India Judges’ Association &
QO hers vs. Union of India & Gthers (supra) or even the resolution of the Ful
Court of the Hi gh Court dated 27.4.2002 is not only inappropriate but a m splaced
one and the grievances espoused based on this assunption deserve a nere
mention only to be rejected. The conditions of service of nmenbers of any service
for that matter is governed by statutory rules and orders, lawfully nade in the
absence of rules to cover the area which has not been specifically covered by
such rules, and so long they are not replaced or anended in the manner known
to law, it would be futile for anyone to claimfor those existing rul es/orders being
i gnored yielding place to certain policy decisions taken even to alter, amend or
nodify them Alive to this indisputable position of lawonly, this Court observed
at Para 38, that " we are aware that it will becone necessary for service and
other rules to be anmended so as to inplenment this judgnent". Consequently, the
Hi gh Court could not be found fault with for considering the matters in question in
the light of the Jammu and Kashmir H gher Judicial Service Rules, 1983 and the
Jammu and Kashmir District and Sessions Judges (Sel ecti on Grade Post) Rul es,
1968 as well as the criteria fornulated by the Hi gh Court. Equally, the guidelines
| aid down by the High Court for the purpose of adjudging the efficiency, nerit and
integrity of the respective candidates cannot be said to be either arbitrary or
irrational or illegal in any manner to warrant the interference of this Court with the
same. Even dehors any provision of |aw specifically enabling the H gh Courts
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with such powers in view of Article 235 of the Constitution of India unless the
exercise of power in this regard is shown to violate any other provision of the
Constitution of India or any of the existing statutory rules, the same cannot be
chal l enged by making it a justiciable issue before courts. The grievance of the
petitioners, in this regard, has no nerit of acceptance.

So far as the preparation of ACRs in this case are concerned and the
assessment made by the Conmmittee constituted as well as the approva
accorded by the Full Court therefor, we see no nerit in the challenge made to the
same. The claimthat only such a District and Sessions Judge who actively serve
and di scharge duties holding such office in the field al one can be considered for
accordi ng sel ection grade or super-time scale proceed upon not only a tota
m sreadi ng of the relevant rules but is also opposed to the well settled position in
law in this regard, besides; if accepted, rendering it conpletely unworkabl e,
i mpracticabl e and opposed to realities. Appointnment to the selection grade posts
in the service envisaged fromanongst the nenbers of the service 'holding the
post of District and Sessions Judge’ should, in the context, mean only of any
person borne on the cadre of District and Sessions Judge and who is a nenber
of the Jammu and Kashmr Hi gher Judicial Service and it is not necessary that to
be one such, he should be only functioning and di scharging duties in the districts
in the regul ar Courts doing conventional court work. Such of those District and
Sessi ons Judges who are on deputation to other departnments and that too to the
High Court in this case to serve as Registrar, etc. cannot by such deputation be
consi dered to suffer any disability or viewed to have lost their right and
entitlenent in their usual turn to be considered along with others for being
granted sel ection grade or super-tine scal e according to the rel evant guidelines
therefor. That apart, much of the grievance-in this regard also seemto proceed
upon a m sconception of the real purport of selection grade/super-tine scale and
the schene underlying the grant thereof. As rightly contended for the
respondents not only the Jammu and Kashmir Hi'gher Judicial Service consist of
posts of District and Sessions Judges and Additional District and Sessions
Judges but they consist of a 'Single Cadre’ only. There are no specially
ear mar ked or classified posts to be nanned only by such District and Sessions
Judges, who were accorded with sel ectiongrade or super-tine scale. Though
| oosely called selection grade posts, unless any post itself is separately and
distinctly created for that purposeand specifically identified to be filled up with
such persons only, usually it involves only grant of higher scales of pay in the
sanme category of posts. The sane is the position in regard to super-tine scale
also. It is also not the case of the petitioners that out of the total strength
constituting the J & K Higher Judicial Service, anyone or the other of such posts
are identified to be exclusively earmarked for one hol ding a sel ection
grade/ super-tine scale. Having regard to the rules in force the staff pattern in
vogue and the guidelines further formulated by the H gh Court, it is futile for the
petitioners to contend that it should be accorded on the basis of seniority only. In
any event, even in this regard the difference inseniority could not be said to be
so substantial or vast as to lend roomfor any legitimte plea'that it is so arbitrary
or unreasonable as to call for interference. Viewed in the context of the basis or
criteria for according selection grade, as envisaged in the Statutory Rules, it
i nvol ves process of selection and seniority, if at all" will be to reckon the zone of
consi deration or when the nerit ranking is equal and not for the grant itself.
Therefore, there is no nmerit in the plea on behalf of the petitioners that the third
respondent coul d not have been even considered for the grant of selection
grade/ super-time scale, at the relevant and respective points of tine.

So far as the actual consideration, the preparation of ACRs, the nethod

and manner adopted therefor and the actual assessnent ultimately nmade by the
Conmittee and the High Court in this case is concerned, nuch is sought to be

made out for the petitioners nore on the treatnment meted out to the third
respondent, than on the merits of their own clains or realities of the situation
based on facts. [If on an assessment of the materials on record, sone one has

been adjudged to be nore neritorious and preferred to others it could not even

be said to be supersession of senior by the junior, unlike in cases relating to
pronmotion to a higher post with higher scales of pay by virtue of seniority. As
for the grievance made on the supersession of report said to have been

submitted by the Conmittee headed by Justice AM Mr, least said is better. It is
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seen that after the constitution of the said Committee, the Conmttee inits
neeting on 1.4.2000 resolved to call for judgments of judicial officers, whose
ACRs have not been so far witten for such periods and such officers, including
petitioners, were said to have been even asked to send copies of judgnments. In
the meeting on 23.6.2000, the Conmittee again seens to have resolved to have

the judgnents received circulated for assessnment in different lots and the
Committee resolved to neet after four weeks. It seens that even before the
judgrments could be so circulated, the Private Secretary to Justice AM Mr
forwarded ACRs of the officers with a cryptic one word assessnent without filling
up the prescribed format by naking any proper assessnent as envisaged with a
covering letter and, therefore, it is not only necessary but inevitable for the Chief
Justice to ignore such unilateral and perfunctory remark which by no neans

could be called even a report and which cannot, in our view, also be given any
credence whatsoever. Therefore, the subsequent steps taken in this regard by

the Chief Justice with the newly constituted Conmittee are well justified and in
accordance with law and they do not suffer fromany infirmty. The fact that
subsequently it was got neticulously prepared by the Committee and the

assessnment came thereafter to be duly nade and further was got unani nously
approved by the Full Court will belie the bald and self-serving clains of the
petitioners, to the contrary.” Neither the High Court nor this Court, in exercise of
its powers of judicial review, could or would at any rate substitute thenmselves in
the place of the Conmittee/Ful'l Court of the High Court concerned, to make an

i ndependent reassessnent of the sanme, as if sitting on an appeal. On a carefu
consi deration of the entire materials brought to our notice by |earned counsel on
either side, we are satisfied that the evaluation nade by the Comm ttee/ Ful

Court form ng their unani nbus opinions i's neither so arbitrary or capricious nor
can be said to be so irrational as to shock the conscience of the Court to warrant
or justify any interference. In cases of such assessnent, evaluation and
formul ati on of opinions a vast range of multiple factors play a vital and inportant
rol e and no one factor should beallowed to be overbl own out of proportion either
to decry or deify an issue to be resolved or clainms sought to be considered or
asserted. In the very nature of thingsit would be difficult, nearing al nost an

i mpossibility to subject such exercise undertaken by the Full Court, to judicia
revi ew except in an extraordi nary case when the Court is convinced that sone
nmonstrous thing which ought not to have taken place has really happened and

not nerely because there coul d be another possible view or someone has some

gri evance about the exercise undertaken by the Conm'ttee/Full Court. Viewed

thus, and considered in the background of the factual details and materials on
record, there is absolutely no need or justification for this Court to interfere in the
matter, with the inpugned proceedi ngs.

It is not anybody’s case that the delay, if any, in preparing ACRs of some

or the other of the officers for all previous years or during any particul ar period
was deliberate and with any ulterior notive. On the other hand, dehors the plea
based upon di sturbances in the area it is also highlighted for the respondent that
for want of self-assessment also the sane could not be prepared and kept ready

then and there which necessitated the calling for copies of judgnents rendered

by such persons for the relevant period. The grievance about |alleged |ack of
uniformoprinciples or criteria in the matter of preparing ACRs for the nissing
period attenpted to be nade by citing two instances has been properly explained

by the respondents in the Counter as well as at the tine of hearing and we could
not find any infirmty in the sane. That apart nerely fromthe fact that uniformy
the third respondent has been assessed with ‘outstanding’ gradation unlike

ot hers, which, according to the petitioners, thenselves anmount to fluctuating
fortunes, it cannot be readily assunmed that their clainms suffered any vice of
arbitrariness or lack of rationality or unifornmity. The job requirenents of a

Regi strar or Registrar Ceneral of the Hi gh Court, the studi ousness expected of
hi m and the | egal acunen necessary therefor cannot be so said to be of any |ess

i mportance than that required for a District & Sessions Judge trying regul ar cases
in the conventional courts at Districts. The plea that a new i ncunbent in the

of fice of Chief Justice or Judge of the High Court, could not be that efficacious for
assessing the nerit, with reference to their past period under review, of the

candi dates constituting the menbers of judicial service proceed upon a w ong
perception altogether and do not merit acceptance. The grievance agai nst

al | eged non-consideration of the clainms of the first petitioner nerely because it
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was passed over on earlier occasions, also does not nerit our acceptance with
reference to the chall enge now nade in respect of the |atest consideration. The
further grievance that the inmpugned proceedi ngs accordi ng sel ection

grade/ super-time scale do not give specific reasons or the details of what are al
the records, which have been perused, is devoid of merit. The expression

"service record” is so conprehensive and has a well-accepted nmeaning in service

| aw parl ance, to | eave anything for being guessed or to admt of any doubts

about the records that woul d have been actually considered. The grievance

nmade about the provisions in the guidelines for taking into account even records
for sone years spread over to the service as Subordi nate Judge in a given case
pales into insignificance when it is considered in the Iight of the object of such
consi deration. The consideration in question was not for purpose of determ ning
the inter se seniority anbng the nenbers of service in the cadre of District &
Sessi ons Judges, but, on the other hand, for the purpose of adjudging the

ef ficiency, aptitude, capability and general reputation and integrity for according
sel ection grade. This Court, adverting to the relevant provisions contained in the
Constitution of India inthe decision reported in Shri Kumar Padma Prasad Vs.

Union of India & Os. [(1992) 3 SCC 428), even observed that "judicial office"
woul d take within its fold even nenbers of the Judiciary other than those

bel ongi ng to higher Judiciary in the State service and that though nornally the

H gh Court Judges are appointed fromnmenbers of the Bar and from anong the

persons, who have held judicial posts, there is no inpedinent in construing the
expression "judicial service" as inclusive of wide variety of offices connected with
the adm nistration of Justice in one way or the other. Therefore, while |ooking
into the performance of a District & Sessions Judge considering to sonme extent,
when necessitated, even performance in the post of Subordi nate Judge cannot

be said to be altogether an irrel evant or inpernissible consideration or exercise
and the guidelines cannot be said to be vitiated on that account alone. The

chall enge to the grant of super-tinme scale to the third respondent on the ground
that he had put in only about nine nonths service as selection grade District &
Sessi ons Judge has no nerit inasmuch as there is no mninmumstipul ated period

of service required, to accord such super-tine scale in the rules in force and as a
matter of fact, the conspicuous om ssion to stipulate any such requirenent would

go to show that no such criteria is a nust and all or any of the selection grade
District and Sessions Judges avail abl e coul d becone eligible for consideration

The recomendati ons of Justice K. Jaganatha Shetty Conm ssion havi ng not

been duly inplenented by any amendnent of rules so far, the sane cannot be

i nsisted upon as a binding criteria. That apart, in a given situation, there may be
no one satisfying such required service and that i nsisting upon any such

m ni mum servi ce as selection grade District & Sessions Judge may have counter
productive result in that it may even lead to a situation where no one could be
given the super-tinme scale at all dehors their intrinsic nmerit. The absence of
reasons in the order rejecting the representations or the original resolution
granting selection grade/super-tine scale, in the nature of proceedings

t hensel ves cannot be said to be an infirnmty. The noting in the files dealing with
those aspects woul d be sufficient record and the proceedi ngs in the form of
resol uti ons cannot be expected to be in the format of a judicial order dealing with
each and every claim As noticed supra, on going through the materials on

record and on a careful consideration of the procedure and the nmechani sm

followed by the Committee constituted as well as the Full Court of the H gh Court,
we are unable to persuade ourselves to agree to or sustain the stand of

petitioners in respect of their challenge to the inpugned proceedings. W
specifically desist fromnmaking any further observations on the assertions made
relating to their entitlement based on the credential s claimed for the petitioners,
lest it may affect their future prospects of consideration in one way or the other
when such an exercise is taken up subsequently, also. Suffice it to place on
record that the proceedings relating to the grant of sel ection grade/super-tine
scal e, which are assailed in these proceedings, are not shown to be vitiated in
such a manner as to warrant or justify the interference of this Court in these
proceedi ngs. The challenge projected on behalf of the petitioners, therefore, fails
and shall stand rejected.

As for the grievance nade by the | earned senior counsel for the official-
respondents on sonme of the unwarranted, unjustified as well as unpl easant
remarks, allegations which tend to cast certain aspersions upon some of the
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constitutional functionaries bordering on insinuations, we are of the view that they
coul d have been well avoided, without even sacrificing in any manner their right

to chall enge the inpugned proceedings. The |anguage used as well as the

purport of such allegations seemto be of not good taste, befitting the status of
judicial officers even when they are litigants before the Court and may consi der

to have any real or genuine grievance about anything done or not done by the
authorities. Wthout elaborating on this aspect further, we expunge such
unwar r ant ed remar ks and observations made in Para 8 and further order del etion

of Paras 10, 15 and portions in Para (XlI) of the grounds comenci ng from
"Naturally, therefore, respondent No.3.till the end of the said Para", in

entirety, fromthe record. That apart, we find that the petitioners could have
equal |y avoi ded maki ng allegations of the nature made, in this case, to justify
their action to directly approach this Court under Article 32 of the Constitution of
India. W nake it clear that we intend no danage or injury to the petitioners on

t he above account, at the sane tine we feel constrained to and it has been

rendered necessary to say that nuch at |least, to avoid repetition of such things in
future either by the petitioners or any such persons hol di ng responsi bl e positions
in the system of adm nistration of justice, even for vindicating any of their
legitimate rights.

For all the reasons stated above, the Wit Petition fails as of no nerits and
shal | stand di sm ssed without ‘any costs.




