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REPORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5831 OF 2002

K. Janardhan L. Appel | ant

Ver sus

United India Insurance Co. Ltd. & Anr. ... Respondent s

JUDGVENT

HARJI T SI'NGH BEDI, J.

1. Thi s appeal is directed against the judgnent and order

dat ed 6t h October, 2001 of the |earned Single Judge of the

Kar nat aka Hi gh Court wher eby conpensati on of
Rs. 2, 49,576/ - awarded by the Conm ssioner for Wrkmen's
Conpensati on has been reduced to Rs. 1, 62,224.40/-. It
arises fromthe follow ng facts.

2. The cl ai mant- appellant a tanker driver, while driving his

vehicl e from Ayanoor towards Shinobga net with an acci dent
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with a tractor coming fromthe opposite side. As a result of

the accident, the appellant suffered serious injuries and al so
an anputation of the right leg up to the knee joint. He
t her eupon nmoved an application before the Conmi ssioner for

Wor kmen’ s Conpensation praying that as he was 25 years of

age and earning Rs. 3,000/- per nmonth and had suffered
100% di sability, he was entitled to a sumof Rs. 5 |lac by way

of compensati on. The Conmi ssioner in his order dated

18t h Novenber, 1999 observed that the clai mant was 30 years

of age and the salary as clainmed by himwas on the higher

side and accordingly determ ned the same at Rs. 2000/- per

nont h. The Conmi ssioner al so found that as the clai mant

had suffered an amputation of his right leg up to the knee, he
was said to have suffered a | oss-of 100% of his earning

capacity as a driver and accordi ngly det er m ned t he
conpensation payable to himat Rs. 2,49,576/- and interest @
12% p.a. thereon fromthe date of the accident. An appea
was thereafter taken to the High Court by the |Insurance

Conpany - respondent. The Hi gh Court accepted the plea

rai sed in appeal that as per the Schedul e to the Workmen s
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Conpensation Act, the loss of a |l eg on anputation anounted

to a 60%reduction in the earning capacity and as the doctor

had opined to a 65% disability, this figure was to be accepted
and accordi ngly reduced t he conpensati on as al r eady
mentioned above. It is in this circunstance, that the aggrieved
clai mant has cone up to this court.

3. The | earned counsel for the appellant has raised only one
argument during the course of the hearing . He has subnitted

that the clai mant - appellant being a tanker driver, the |oss of
his right leg ipso facto nmeant a total disablenment as

understood in terns of Section 2(1)(e) of the Wrknen's
Conpensation Act and as such the appellant was entitled to

have his compensation computed on that basis. In support of

this plea, the | earned counsel has placed reliance on Pratap

Nar ai n Si ngh Deo VS. Srinivas Sabata & Anr. (1976) 1
SCC 289. The cited case pertained to a carpenter who had

suffered an anmputation of his left armfromthe el bow and this
court held that this ambunted to a total disability as the injury

was of such a nature that the clai mant had been di sabl ed
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fromall work which he was capable of performing at the tine

of the accident. It was observed as under

5. The expression "total disablement” has been
defined in Section 2(1)(e) of the Act as foll ows:

"(1) ‘total disablenent’ nmeans such
di sabl enent whet her of a tenporary or
per manent nature, as incapacitates worknan
for all work which he was capabl e of
perform ng at the tine of the accident
resulting in such disabl erent."”

It has not been disputed before us that the
i njury was of such a nature as to cause
per manent di sabl ement to-the respondent,
and the question for consideration is whether
the di sabl enent” i ncapacitated the respondent
for all work which he was capabl e of
performng at the tinme of the accident. The
Conmi ssi oner has exam ned the question and
recorded his finding as follows:

"The injured workman inthis case is
carpenter by profession .... By loss of the |left
hand above the el bow, he has evidently been
rendered unfit for the work of carpenter as the
wor k of carpentry cannot be done by one hand
only."

This is obviously a reasonabl'e and correct
finding. Counsel for the appellant has not

been able to assail it on any ground and it
does not require to be corrected in this appeal
There is also no justification for the other
argunent whi ch has been advanced with
reference to Item 3 of Part Il of Schedule 1
because it was not the appellant’s case before
the Commi ssioner that anputation of the arm
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was from8" fromtip of acromion to less than 4

bel ow the tip of ol ecranon. A new case cannot

therefore be allowed to be set up on facts

whi ch have not been adnmitted or established.
4. Applying the ratio of the cited judgment to the facts of
the present case we are of the opinion that the appell ant
herein has al so suffered a 100% di sability and incapacity in
earning his keep as a tanker ‘driver as his right |eg had been
anmput ated from t he knee. Addi tionally, a perusal of Sections
8 and 9 of the Mtor Vehicles Act 1988 woul d show that the
appel | ant-woul-d now be disqualified fromeven getting a
driving licence.
5. We therefore allowthis appeal, set aside the judgnent

of the H gh Court and restore that of the Comm ssioner but

with no order as to costs.

(HARJI'T SI NGH BEDI)
New Del h
Dated: May 9, 2008




