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ACT:

HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

N.P SINGH, J.- The appellant net with~ an _accident while
travelling in an Anbassador car (Registration No. MEQ 4583)
on 20-5-1980 at about 8.30 a.m - near Village Sirur on
Kar war - Mangal ore Road (National H ghway No. 17) within the
State of Karnataka. There was a head-on collision  between
the car in which the appellant was travelling and the notor
lorry (Registration No. MYS 7218). Because of ‘the said
collision, the driver of the car in which the appellant was
travelling was thrown out and di ed on the spot, whereas the
appel l ant was trapped between the dashboard and the seat.
M Nagarkatti who was also travelling with the appellant in
the car was thrown on the road. The inpact was so ~severe
that the front left side of the door of the car was |janmmred
and could not be opened. Seeing the accident, the villagers
gat hered and broke open the left side of the car with the
help of crowbar and the appellant was taken out. The
appel l ant was renoved to the Kasturba Hospital where he was
treated as indoor patient from 20-5-1980 to 27-5-1980." / Wen
the relations of the appellant reached the hospital, a
decision was taken to renpve the appellant to Bonbay and
accordingly on 27-5-1980 he was brought to Bonbay and was
admtted in the Sion Hospital. The appellant remained in
the said hospital as indoor patient from27-5-1980 to  2-8-
1980. Because of the accident, the appellant suffered
serious injuries resulting into 100% disability and a
par apl egi a bel ow t he wai st .

2. The car was owned by Ms Pest Control (India) Pvt. Ltd.
Respondent 1 and was insured with New India Assurance

Conpany Limted, Respondent 2. The notor lorry was owned
by one Madhav Bolar - Respondent 3 and was insured by
Oiental Fire and General Insurance Conpany Limted,

Respondent 4. According to the appellant, the driver of the
car in which the appellant was sitting as well as the driver
of the lorry which was comng fromthe opposite side, both
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were driving in a rash and negligent nmanner
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which resulted in a head-on collision. On 11-10-1980 the
appel l ant gave notice to the Insurance Conpany and other
parties who were liable to pay conpensation and called upon
themto pay conpensation of Rs4,00,000. Since there was no
response, on 13-11-1980 the appellant filed the claim
petition wunder Section 110 -A of the Motor Vehicles Act,
1939 (hereinafter referred to as the "Act’). Initially, the
appellant made a claim for conpensation amounting to
Rs4, 00,000 but on 16-4-1984 he clained Rs 35,00,000 as the
conpensation from the respondents and claim petition was
anended. The age of the appellant at the time of accident
was 52 years.

3. The appellant was a practising advocate before the
acci dent . He was also a Judge of the City Cvil Court for
sometinme until he resigned in the year 1964. The appell ant
used to appear in the various courts including the High
Court 'and the Suprene Court of 1|ndia. Because of tile
acci dent, the appellant becane di sabl ed and he was unable to
resume his practi ce.

4. The cl ai m made on behal f of the appellant was resisted

by the respondents ‘to the said petition on different
gr ounds. The owner of the lorry resisted his liability to
pay any anount of 'conpensation on the ground that although
he was the owner of the said lorry but since it was insured
with Respondent 4, the insurance conpany was liable to pay
conpensation, if any, to the appellant. Ms Pest Contro
(I'ndia) Pvt. Ltd. who were the owners of the car resisted
the cl ai m made on behal f of the appellant asserting that the
driver of the said car was driving the car very - cautiously
and carefully and the accident took place entirely due to
the negligence on the part of the driver of the nmotor lorry.

In any case, according to the said respondent, t he
conpensati on clainmed on behalf of the appellant was
excessive, immginary and speculative in nature, whi ch
according to the said respondent was an attenpt to nmake "a
fortune out of msfortune”. Respondent 2, New /India
Assurance Co. Ltd,, wth whomthe car in question was

insured took a plea that their liability was linmted to the
requirenents as per law and terns and conditions of the
i nsurance policy issued by themin favour of Respondent” 1
The Oriental Fire and General |nsurance Co. Ltd., who had
insured the notor lorry of Respondent 3, their stand was
also the same that they were bound by the ternms and
condi tions of the insurance policy.

5. The Accidents Caim Tribunal on consideration of the
materials on record and the evidence adduced on behal f of
the parties passed on Award directing Respondents 1 and 2 to
pay jointly and severally to the appellant conpensati on of
Rs 26,25,992 to-ether with interest at the rate of 12% per
annum fromthe rate of the application i.e. 13-11-1980 till
paynment and costs of the said application wthin ‘three
nont hs. The Tribunal was al so of the view that Respondent 4
the insurer of the notor lorry bel onging to Respondent 3 was
liable to pay the conpensation to the extent of Rs 50,000
and interest there on and proportionate costs. In the award
a direction was given to Respondent 2, the insurer of the
car to pay all the conpensation along with interest and
costs on behal f of Respondent 1.
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6. Against the Award aforesaid, two appeals were filed
before the H gh Court, one on behalf of the appellant for
enhancenent of the conpensation awarded by the Tribunal and
the other on behalf of Ms Pest Control (India) Pvt. Ltd.,
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Respondent 1 and New I ndia Assurance Co. Ltd., Respondent 2
gquestioning the wvalidity and correctness of the award in
guestion. The High Court by the inmpugned judgnent nodified
the award of the Tribunal and reduced the conpensation from
Rs 26,25,992 to Rs 8,57,352. The H gh Court has also
reduced the rate of interest from 12% per annumto the rate
of 6% per annum The award agai nst the insurer of the lorry
was affirmed and direction was given to nmake

paynent with interest at the rate of 6% and t he
proportionate costs. It was further directed that if the
respondents failed and neglected to pay the amount in ful
or part, such defaulted anount shall carry 12%interest per
annum fromthe date of default till its realisation. On the
aforesaid finding the appeal filed on behalf of t he
appel | ant was di sm ssed, whereas the appeal filed on behalf
of Respondents 1 and 2 was allowed by the H gh Court in
part.

7.During the last few decades question of paynent of
conpensation for _accidents has assumed great inportance,
which i's ‘correl ated with the accidents which have touched a
new height not only in India but indifferent parts of the
world. Initially, the theory of payment of conpensation was
primarily linked with-tort conpensation- only if the injury
or damage was caused by someone’s fault. O late the injury
or damage bei ng caused by soneone’'s fault is being read as
because of soneone’s negligence or carel essness. That is
why any danmage caused by negligent ~conduct: is generally
actionabl e irrespective of the kind of activity out of which
the damage arose. Even in an action based on the tort, the
applicant has to show that the defendant was negligent i.e.
there was a failure on his part to take that degree of care
which was reasonable in the circunmstances of the case.
There has never been any doubt that those using the highways
are under a duty to be careful and the | egal position ' today
is quite plain that any person using the road as a notori st
will be liable, if by his action he negligently causes
physical injuries to anybody el se.

8. The Tribunal as well as the H gh Court has exam ned the
evi dence adduced on behal f of the parties and have recorded
clear findings that at the relevant time the car ~and the
lorry were being driven in a rash and negligent manner
Ref erence has been made to the evidence adduced on -that
guestion. The fact that the front left side of the car was
entangled with the front mddle of the lorry speaks about
the rashness on the part of the drivers of the two vehicles.
The Tribunal has also pointed out from the rmaterials on
record that the motor car had gone to the wong side of the
road at the time of the accident. The H gh Court after
referring to the order of the Tribunal said that after going
through the evidence of the witnesses and the circunstances
pl aced, it was of the opinion that the Tribunal was right in
hol ding that there was conposite negligence on the part of
the drivers of both the vehicles and because of  such
negl i gence the appellant had sustained such seri-ous

i njuries. The H gh Court also said that in view of
conposite negligence, the appellant
556

was entitled for damages fromthe owners of both the
vehicles and consequently the insurers of the two vehicles
shall also be liable subject to the ternms and conditions of
the insurance policies. The Tribunal as well as the High
Court were satisfied that because of the acci dent aforesaid,
the appellant had becone paraplegic and it was not easy to
assess the exact conpensation which is payable to him

9. Broadl y speaking while fixing an anpbunt of comnpensation

Respondent 4
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payable to a victimof an accident, the damages have to be
assessed separately as pecuniary damages and speci a
danmages. Pecuni ary damages are those which the victim has
actually incurred and which are capable of being calcul ated
in terns of nobney; whereas non-pecuni ary danages are those
which are incapable of being assessed by arithnetica
calculations. 1In order to appreciate two concepts pecuniary
danages nmay include expenses incurred by the claimant: (i)
nmedi cal attendance; (ii) |oss of earning of profit up to the
date of trial; (iii) other material |oss. So far non-
pecuni ary danages are concerned, they may include (i)
damages for mental and physical shock, pain and suffering,
already suffered or likely to be suffered in future; (ii)
danages to conpensate for the loss of anmenities of life
which rmay include a variety of matters i.e. on account of
injury the claimnt may not be able to walk, run or sit;

(iii) damages for the | oss of expectation of life, i.e., on
account~ of injury the normal " longevity of the person
concer ned is shortened; (iv) inconvenience, har dshi p

di sconfort, di sappoi ntnent, frustration and nmental stress in
life.
10. 1t cannot be disputed that because of the accident the
appel l ant who was an active practising | awer has becomne
par apl egi ¢ on account of the injuries sustained by him It
is really difficult in this background to assess the exact
amount of conpensation for the pain and agony suffered by
the appellant and for having becone alifelong handi capped.
No amount of conpensation can restore the physical frame of
the appellant. That is why it has been said by courts that
whenever any amount  is determned as the conpensation
payable for any injury suffered during an accident, the
object is to conpensate such injury "so far-as noney can
conpensate" because it is inpossible to equate the noney
with the human sufferings or personal deprivations. Money
cannot renew a broken and shattered physical frarme.
11. In the case Ward v. Janesl it was said
"Al though you cannot give a man so,/ gravely
injured much for his 'lost years’, ‘you can
however, conpensate himfor his loss /during
his shortened span, that s, during hi s
expect ed "years of survival’. You can
conpensate himfor his | oss of earnings during
that tinme, and for the cost of treatnent,
nursing and attendance. But how can you
conpensate himfor being rendereda helpless
i nvalid? He may, owing to brain injury, be
rendered unconscious for the rest of his days,
or, owng to a back injury, be unable to rise
from his bed. He has lost everything /that
nakes |ife worthwhile. Mney is no good to
him Yet judges and juries have to do
1 (1965) 1 All ER 563
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the best they can and gi ve hi mwhat they think
is fair. No wonder they find it well 'nigh

i nsoluble. They are being asked to calculate
the incalculable. The figure is bound to be
for the nost part a conventional sum The
judges have worked out a pattern, and they
keep it in line with the changes in the value
of noney."

12. In its very nature whenever a tribuna
or a court isrequired to fix the amount of
conpensation in cases of accident, it involves
sorme guesswor k, sorme hypot heti ca
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consi deration, sone anount of synpathy |inked
with the nature of the disability caused. But
all the aforesaid elenents have to be viewed

with objective standards.

13. This Court in the case of C. K  Subranonia
lyer v. T Kunhikuttan Nair2 inconnection wth
the Fatal Accidents Act has observed:

"I n assessi ng danages, the Court nust exclude
all considerations of matter which rest in
specul ation or fancy though conjecture to some
extent is inevitable."

14. In Hal sbury’s Laws of England, 4th Edn.
Vol . 12 regardi ng nonpecuniary loss at page
446 it has been said:

"Non-pecuniary  loss: the pattern.- Danages

awarded  for - pain and suffering and |oss of
amenity constitute a conventional sumwhich is
taken to be the sum which society deens fair
fairness being interpreted by the courts in
the light of previous decisions. Thus there
has been evolved a~  set of conventi ona
principles providing a provisional guide to
t he conpar ati ve severity of di fferent
injuries, and indicating a bracket of damages
into/which a particular injury will currently
fall. The particular circunstances of the
plaintiff, including his-age and any unusua
depriwvation he may suffer, is reflected in the
act ual. anmount of the award.
The fall _in the value of noney leads to a
conti nui ng reassessnment of these awards and to
periodi c reassessnents of damages at ' certain
key points in the pattern where the disability
is readily identifiable and not subject to
| arge variations in individual cases."
15. W are informed that during the pendency of the appea
before the High Court on basis of interimdirections- Rs 3
lakhs and Rs 9 lakhs, intotal Rs 12 |akhs have been
directed to be deposited. However, in the final" decision
the H gh Court was of the opinion that the —-appellant was
entitled to Rs 8,57,352 only as the conpensation
16.During the hearing of the appeal a chart was circulated
showi ng t he ampount scl ai ned on behal f of the appellant under
di fferent heads and the anpbuntsallowed or rejected by
the Hgh Court wunder those heads. So far, -the _—amount
mentioned against SI. No. 1 is concerned, the H gh Court
has allowed the whole claimof Rs 47,652 and there is no
dispute on that account. Against SI. Nos. 2 to 6 the
appellant had clained Rs 37,688 for Ayurvedic treatnent
agai nst which an amount of Rs 4000 has been allowed by the
High Court. According to us, this part of the judgnent of
the High Court does not require any interference. Agai nst
SI. No. 7 the appellant has
2 AIR 1970 SC 376: (1970) 2 SCR 688
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clainmed for Fower's Bed, Rs 21,000 for the present and Rs
21,000 for the future which has not been allowed. Sane is
the position in respect of electric wheelchair against Sl
No. 8 which has been clained at the rate of Rs 50,000 for
the present and Rs 50,000 for the future which has been
rej ected by the H gh Court. According to us, when
admttedly because of the injuries suffered during the
accident, the appellant has becone parapl egic, the aforesaid
amounts should have been allowed by the High Court.
Accordingly, we allow the said claimfor Rs 1,42,000 under
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SI. Nos. 7 and 8. So far claimfor Air-Inflated Bed at SI
No. 9 is concerned, the appellant has claimed Rs 5000 for
the present and Rs 5000 for the future. The Hi gh Court has
all owed only Rs 5000 for the present. According to us, the
remai ni ng amount of Rs 5000 al so shoul d have been al |l owed by
the High Court. Coming to the claimfor home attendants
against SI. No. 9A, the appellant has clainmed Rs 55,450 for
the present and Rs 1,87,200 for the future. The Hi gh Court
has allowed Rs 36,000 and Rs 72,000 respectively. W fee
that there was no occasion for the H gh Court to be so
mat hematical on this question. Under the circunstances
prevailing in the society in respect of home attendants, the
H gh Court should have allowed the anbunt as clained by the
appel | ant . We accordingly allow the sane. For Drugs and
Tablets (Al lopathic), claimhas been nade for Rs 9000 for
the present and Rs 18,000 for the future. The Hi gh Court
has allowed Rs 5400 and Rs 10,800 respectively wunder that
head as detailed against SI. No. 10. The claimunder this
head appears to be reasonable and shoul d have been all owed,
we allow the sane. Against SI. No. 11 the appellant has
clai med for Ayurvedic treatnent Rs 7800 for the present and
Rs 37,440 for the future. The High Court has allowed Rs
7200 and Rs 12,000 respectively. According to us this part
does not require any interference. Under SI. No. 12 (i)
bedsore dressing /charges for the present and future have
been clained respectively at Rs 72,900 and Rs 1,29,600
agai nst which the High Court has allowed Rs 20,000 and Rs
10, 000 respectively. ' I n normal course for bedsore the claim
for Rs 72,900 for the present and Rs 1,29,600 for the future
appears to be exorbitant. The Hgh Court has rightly
directed paynment of Rs 20,000 and Rs 10,000. As such this
part of the finding of the High Court” does not ' require
i nterference. Under SI. No. 12 (ii) claimhas been nade
for catheterization charges at Rs 1,29,600 for the | present
and Rs 2,59,200 for the future. ~The Hi gh Court has allowed
Rs 10,000 and Rs 5000 respectively.” W are of the / opinion
that the anpbunt awarded by the High Court under this head
does not require any interference. So far the order of the
High Court in respect of bladder-wash charges  and’ enenmm
char ges is concerned, it also ‘does not - require any
interference. Under SI. No. 13 Rs 20,100 has been cl ai ned
as charges for consulting surgeons for the present and Rs
14, 400 has been clainmed for the future. The H gh Court has
allowed Rs 5000 for the present and the sane anount for
future. We feel that this part of the finding of the High
Court does not require any interference. For physiotherapy
under SI. No. 14, Rs 34,200 has been clained for the
present and Rs 1,87,200 for the future. The High Court. has
allowed Rs 12,000 for the present and Rs 12,000 for/ the
future. It is well known that for victins of road
acci dent s,
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physi ot herapy is one of the acknow edged node of treatnent
which requires to be pursued for a long duration. The High
Court should have allowed Rs 34,200 as claimed by the
appel lant for the present and at least Rs 50,000 for the
future. However we allow the sane. In respect of |oss of
earnings under Si. No. 15 claimhas been made for Rs
1, 80,000, the Hi gh Court has allowed Rs 1,44,000. The High
Court should have allowed the whole claim W allow the
sane. For | oss of future earnings, claimhas been nade at
Rs 3, 60, 000. The High Court has allowed Rs 1,62,000 in
respect of loss of future earnings. This part of the award
does not require any interference because an amobunt of Rs
1, 62,000 can be held to be a reasonabl e anbunt to be awarded
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taking all facts and circunstances in respect of the future
ear ni ngs of the appellant.

17. The claimunder SI. No. 16 for pain and suffering and
for loss of anenities of Iife under SI. No. 17, are clains
for non-pecuniary loss. The appellant has clained lunp sum
amount of Rs 3,00,000 each under the two heads. The Hi gh
Court has allowed Rs 1,00,000 against the clainms of Rs
6, 00, 000. When conpensation is to be awarded for pain and
suffering and loss of anenity of Ilife, the speci a
circunst ances of the claimant have to be taken into account
i ncluding his age, the unusual deprivation he has suffered,
the effect thereof on his future life. The anount of
conpensation for nonpecuniiary loss is not easy to determne
but the award nust reflect that different circunstances have
been taken into consideration. According to us, as the
appel | ant was an advocat e having good practice in different
courts and as because of the accident he has been crippled
and can nmove only on wheel chair, the H gh Court should have
allowed an amount of Rs 1,50,000 in respect of claim for
pain and suffering and Rs 1,50,000 in respect of |oss of
anenities of life. W direct paynent of Rs 3, 00,000 (Rupees
three | akhs only) against the-claimof Rs 6,00,000 under the
heads "Pain and Suffering" and "Loss of anenities of life".
18. So far the direction of the Hgh Court regarding
paynment of interest at the rate of 6% over the total anount
held to be payable to the appellant is concerned, it has to
be nodified. The H gh Court should have clarified that the
i nterest shall not be payable over the anount directed to be
paid to the appellant in respect ~of future expenditures
under different heads. |t need not be pointed out that
interest is to be paid over the amount which has becone
payabl e on the date of award and not which is'to be paid for
expenditures to be incurred in future. As such we  direct
that appellant shall not be entitled tointerest over such
anmount .

19. The appeals of the appellant are allowed to the extent
i ndi cated above. No costs.
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