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ACT:
Constitution of |India, 7th Schedule, Entry 3, List I |If
grants exclusive power to Parlianent to |egislate covering
all aspects of house accommpdation in contonnent areas,

i ncluding on rel ationships of |andlord and tenant.

HEADNOTE

The first respondent, who was the owner of certain prem ses
situated w thin the cantonnent area of Barrackpore filed a
suit for the appellant’s eviction fromthe prenmses. In-the
plaint it was clained that the appellant was not entitled to
the protection of the West Bengal Prenmi ses Tenancy Act 12 of
1956, the regulation of house acconmpdation i ncl udi ng
control of rents being a subject in Entry 3 of List | of the
Seventh Schedule to the Constitution, the State Legislature
could not conpetently enact a | aw on the sane subject for
Cantonnent areas and the extension of the Act- to the
cantonment area was ultra vires and void. Upon the  Tria
Court nmaking a reference under s. 113 CP.C. to the High
Court for a decision of the constitutional question,  that
court upheld the first respondents contention

In appeal to this Court it was contended that the H gh Court
was in error in holding that the field of |legislation
covered by the Act, which is primarily concerned wth
control of rents and eviction of tenants, is included in the
expression "regul ation of house accommodation in cantonnent
areas" wused in Entry 3 List |, regulation of house
accommodation wll not include within it laws or rules on
the subject of relationship of landlord and tenant of
buil dings situated in the cantonment areas. On the other
hand according to the appellant, |egislation on this subject
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can be nade either under entry 18 of List 11, or entries 6,
7 and 13 of List IlIl, sothat a State Legislature is
conpetent to legislate and regulate relationship between
landlord and tenant in the cantonnent areas; that under
Entry 3 List | Parliament is enpowered to legislate in
respect of house acconmodati on situated in cantonnent areas
only to the extent that house accompdation is needed for
mlitary purposes and |aws are required for requisitioning
or otherw se obtaining possession of that accommodation for
such purposes. The alternative subm ssion nade was that
regul ation of house accomopdation by parliamentary |aw
should be confined to houses acquired, requisitioned or
allotted for military purposes. Entry 3, List I, according
to the appellant, should not be read as giving Parlianment
the power to legislateon the relationship of landlord and
tenant in respect of houses situated in cantonment areas if
such houses are let out privately by a private owner to his
tenant ~and have nothing at all to do with the requirenents
of the mlitary.

HELD : Di'smi'ssing the appeal

When power is granted to Parlianment under Entry 3 List | to
make laws for the regulation of house acconmodation in
cantonment areas, there are no qualifying words to indicate
that the house accommodati on, which is to be subject to such
| egi sl ati on, nust be accommbdati on

444

required for mlitary purposes, or must be accombpdation
that has already been acquired, requisitioned or allotted to
the mlitary. [4478B]

VWen legislating in respect of  |local self-government in
cantonnent areas, it is obvious that Parlianment w || have to
legislate for the entire cantonnent area including portions
of it which may be in possession of

civilians and not military authorities or military officers.
Similarly, the powers of the cantonment authorities, which
could be granted by legislation by Parlianment, cannot be
confined to those areas or buildings which are in actua
possession of mlitary authorities or officers and nust be
in respect of the entire cantonment area including those
bui | di ngs and | ands which nay be in actual ownership as well
as occupation of civilians. In these circunstances, there
is no reason to narrow down the scope of legislation on
regul ation of house accommbdation and confine it to ~houses
which are required or are actually in possession of mlitary
authorities or mlitary officers. [447F-H

The word "regul ation" cannot be so narrowy interpreted as
to be confined to allotment only and not to other incidents,
such as term nation of existing tenancies and  eviction of
persons in Possession of the house accommpdation. Entry 3
List | gives power to Parlianent to pass |legislation for the
purpose of directing or controlling all house accombdation
in cantonment areas. [448 D

Prout v. Hunter, [1924] 2 K B. 736, Property Holding Co.
Ltd. v. dark,

[1948] 1 K. B. 630 and Curl v. Angelo & Anr. [1948] 2 A
E.R 189, referred to.

In the Constitution, the effect of Entry 3 of List | is that
Parliament has exclusive power to nmake laws with respect to
the mtters contained in that Entry, notw thstanding the
fact that a simlar power may also be found in any Entry in
List 11 or List 111. Article 246 of the Constitution
confers exclusive power on Parlianent to make laws wth
respect to and of the nmatters enunerated in List 1
notwi t hstanding the concurrent power of Parlianent and the
State Legislature, or the exclusive power of the State
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Legislature in Lists IIl and 11 respectively. The genera
power of legislating in respect of relationship between
landlord and tenant exercisable by a State Legislature
ei ther under Entry 18 of List 11 or Entries 6 and 7 of List
111 is subject to the overriding power of Parlianent in
respect of matters in List 1, so that the effect of Entry 3
of List I is that, on the subject of relationship between
| andl ord and tenant insofar as it arises in respect of house
accommodation situated in cantonment areas, Parlianent al one
can |l egislate and not the State Legislatures. [454E-(QF

A.C. Patel v. Vishwanath Chada, |.L.R [1954] Bom 434, F.E
Dar ukhanawal l a v. Khenthand Lal chand, |I.L.R [1954] Bom
544, Kewal chand v. Dashrathlal, 1.L.R [1956] Nag. 618 and
Babu Jagtanand v. Sri Satyanarayanji and Lakshniji through
the Sheba it and Manager Januna Das, |.L.R 40 Pit. 625,
di sapproved.

Nawal Mal v. Nathu-Lal, 1.L.R 11 Raj. 421, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No. 882 of 1968.
Appeal by special |eave fromthe judgment and order dated
July 1, 1966 of the Calcutta H gh Court in Cvil Reference
No. 20 of 1963.

445

D. N. Mukherjee and Sunil Kumar Ghosh, for the appellant.
A K. Sen, Sukumar Ghose and Kri shna Sen, for respondent
No. 1.

B. Sen, Sukumar Basu and P. K. -Chakravarti, for respondent
No. 2.

Niren De, Attorney-General, V. A Seyid Mihanmad, R H
Dhebar and S. P. Nayar, for the Union of India.

The Judgnent of the Court was delivered by

Bhargava, J. Rama Sundari Debi, the first respondent in this
appeal by special leave, instituteda suit for the ejectnent
of I ndu Bhusan Bose appellant who was a tenant in /preni ses
No. 18, Riverside Road, owned by respondent No. 1, situated
within the cantonnment area of Barrackpore. The agreed rent
was Rs. 250/ per nensem but there was a di spute as to whether
the owner or the tenant was liable to pay rates and taxes.
On an application presented by the appellant, the Rent
Controller fixed fair rent under s. 10 of the Wst ~Bengal
Prem ses Tenancy Act No. Xl | of 1956 (hereinafter referred
to as "the Act") at Rs. 170/per nonth inclusive of al
cantonment taxes, and, in appeal, the ampunt was enhanced to
Rs. 188/- per nmonth inclusive of all cantonnment taxes.
Respondent No. 1, in Decenber, 1960, served a notice on the
appellant to quit and, on failing to get vacant ' possession
filed a suit inthe Court of the Munsif. In the plaint,
r espondent No. 1 claimed that, regulation of house
accommodati on including control of rents being a subject in
entry No. 3 of List | of the Seventh Schedule to the
Constitution, the State Legislature could not conpetently
enact a law on the sanme subject for cantonnment are-as, so
that the appellant was pot entitled to protection under the
Act which had been extended to that area by the State
CGover nrrent . It was urged that the extension of that State
Act to the cantonnment area was ultra vires and void. The
Munsi f, thereupon, made a reference under s. 113 of the Code
of Cvil Procedure to the High Court of Calcutta for
decision of this constitutional question raised in the suit
before him The Hi gh Court decided the reference by nmaking
a declaration that the notification, whereby the State
CGovernment had extended the provisions of the Act to the
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Barrackpore cantonnent area, was ultra vires and void. This
is the decision of the H gh Court that has been chall enged
in this appeal

It has been contended on behal f of the appellant that the
H gh Court 1is not correct in holding that the field of
| egi sl ati on covered by the Act, which is primarily concerned
with control of rents and eviction of tenants, is included
within the expression

446
"regul ation of house acconmmodat i on in
cant onment areas" used
in entry No. 3 of List I. That entry is as
follows : -
"3. Delimtation of cantonnent areas, |oca
sel f gover nnent in such ar eas, t he

constitution and powers within such areas of
cantonment authorities and the regul ati on of
house acconmpdati on (including the control of
rents) in such areas."

The  submission nadeis that regulation of
house accommodation wil'l not include within it
laws or rules on the subject of relationship
of landlord and tenant of buildings situated
in the cantonnment areas. ~On the other hand,
according to the appellant, legislation on
this subject can be nade either under entry
No. 18 of List Il, or entries Nos. 6, 7 and 13
of List 111, so that a State , Legislature is
conpet ent to l'egi sl ate and regul ate
rel ati onshi p between | andl ord and tenant even
in cantonment areas. These relevant. entries
are reproduced bel ow

"List Il
18. Land, that is to say, rights in or over
 and, |and tenures i ncluding the relation of

| andl ord and tenant, and the col l ection of
rents; transfer and allenation of agricultura
l and; | and i nprovenent and agricultural | oans;
col oni sation."

"List 111
6. Tr ansf er of property ot her t han
agricultural land; registration of deeds  and
docunent s.
7. Contracts, i ncl udi ng partnership

agency, contracts of carriage, and ot her
special forms of contracts, but not including
contracts relating to agricultural land.

13. Cvil procedure, including all nmatters
included in the Code of Civil Procedure at the
comrencenent of this Constitution, limtation

and arbitration."
On the scope of entry 3 of List 1, the argunent advanced is
that Parliament is enmpowered to legislate in respect of
house acconmpdati on situated in cantonment areas only to the
extent that that house accomodation is needed for mlitary
purposes and laws are required for requisitioning or
ot herwi se obtaining possession of that accommodation for

such purposes. In the alternative. the subnission- made is
that regul ati on of house acconmodati on by parliamentary | aw
should be confined to houses acquired,. requisitioned or

allotted for mlitary purposes. This -entry 3, according to
the appellant, should not be read as giving Parlianent the
power to legislate, on the relationship of |andlord

447
and tenant in respect of houses situated in cantonment areas
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if such houses are let out privately by a private owner to
his tenant and have nothing at all to do wth t he
requirenents of the mlitary. W are unable to accept this
submi ssi on. The |language of the entry itself does not
justify any such interpretation. |In the entry, when power
is granted to Parlianment to make |laws for the regul ati on of
house accomopdation in cantonnent areas, there are no
qualifying words to indicate that the house accombdation

which is to be subject to such legislation, nust be accom
nodat i on required for mlitary purposes, or rmnust be
accommodati on that has al ready been acquired, requisitioned
or allotted to the mlitary. 1In fact, if a legislation in
respect of any cantonnent was to be undertaken by Parlianent
for the first tine under this entry, there would be, at the
time of that |egislation, no house in the cantonment already
acquired, requisitioned or allotted for nmilitary purposes;
and, if the interpretation sought to be put on behal f of the
appel l ant = were ~accepted, the power of Parlianent to pass

| aws cannot be exercised by Parlianment at all. It is also
significant-that, in the entry, various itens, which can be
t he subject-matter of legislation by Parlianent, are

nmentioned separately, and these are :-

(i) Delimtation of cantonment areas;

(ii) local self-governnent in such areas;

(iii) the constitution and powers within such areas of
cantonnment authorities; and

(iv) the regulation of house accommodation (including the
control of rents) in such areas.

In none of these clauses there is any specification that the
legislation is to be confined to areas or accomopdation
required for mlitary purposes. Wen |legislating in respect
of local self governnent in cantonnment areas, it is ' obvious
that Parliament will have to legislate for the  entire
cantonment area including portions of it which may, be in
possession of civilians and not mlitary authorities or
mlitary officers. Simlarly, the powers of the cantonnent
authorities, which could be granted by legislation by
Parlianment; cannot be confined to those areas or buildings
which are in actual possession of mlitary authorities or
officers and nust be in respect of the entire cantonnent
area including those buildings and l'ands which may be .in
actual ownership as well as occupation of —civilians. In
these circunstances, there is no reason to narrow down the
scope of legislation on regulation of house accommbdation
and confine it to houses which are required or are actually
in possession of mlitary authorities or mlitary officers.
The power to regul ate house accommpdati on by | aw must extend
to all house accommpdation in the cantonnment area

448

irrespective of its being owed by, or in the possession of,
civilians. In fact, if alawwere to be nmade for the ' first
time wunder’ this entry, all the houses would be  either
vacant or occupied by owners or occupied by tenants of
owners under private agreenents and the |aw, when first
made, will have to govern such houses. The scope of the
expression "regul ation of house accomodation” in this entry
cannot, therefore, be confined as urged on behalf of the

appel | ant .

It is, in the alternative, contended that, even if the
expression "regul ation of house accommodation” in this entry
includes regulation of houses in private occupation, it

should not be interpreted as giving Parlianment the power
even to legislate for eviction of tenants who may have
occupied the houses wunder private arrangenment with the
owners. It should be confined to legislation for the
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purpose of obtaining possession and allotnment of such
accommodation to mlitary authorities or mlitary officers.
We cannot accept that the, word "regulation" <can be so
narromy interpreted as to be confined to allotnment only and
not to other incidents, such as termination of existing
tenanci es and eviction of persons in possession of the house
accommmodat i on. The dictionary neaning of the wor d
“regulation" in the Shorter Oxford Dictionary is "the act of
regul ating" and the word "regulate... is Gven the neaning
"to control, govern or direct by rule or regulation". Thi s
entry, thus, gives the power to Parlianment to pass
| egi slation for the purpose of directing or controlling al
house accommpdation in cantonnent areas. Clearly, this
power to direct or control will include wthin it all
aspects as to who is to nake the constructions under what
conditions the constructions can be altered, who is to
occupy the acconmodati on and for how | ong, on what terns it
is to be occupied, when and under what circunstances the
occupant /is to cease to occupy it, and the manner in which
the accommodation is to be utilised. Al these are ingre-
dients of regulation of house accompdati on and we see no
reason to hold that this word "regulation" has not been used
in this wide sense inthis entry.

It appears that, in the CGovernment of India Act, 1935, the
corresponding entry No. 2 in List | of the Seventh Scheiule
to that Act was simlar to this entry No. 3 of List |I of the
Seventh Schedule to the, Constitution, but the expression
"including centrol of rents" which is nowin entry No. 3 of
List | wthin brackets did not exist. An  argunent was
sought to be built —on it~ that regulation of house
accommodation was not intended to cover control of rents
when that expression was used in the corresponding entry in
the Governnent of India Act, and that this expression used
in the Constitution should also beinterpreted to cover the
same field, so that, but for “the addition nade wthin
brackets, Parliament

449
could not have legislated for control of rents “of / house
accommodati on within cantonnment areas. It is further urged

that, if the expression "regul ati on of house -acconmodati on"
is interpreted as not including within it regulation  or

control or rents, it should also be held that it wll ~not
include regulation of eviction of private tenants. Thi-s
argunent is based on the prem se that the words "incl uding

control of rents" was introduced in entry 3 -of List | of the
Seventh Schedule to the Constitution for the purpose of en-
| ar gi ng the scope, of the legislative aut hority of
Parliament and nmeking it wider than that of the Federa

Legi sl ature wunder the Governnment of India Act. Such an
assunption is not necessarily justified. It nmay be that the
words "including the control of rents" were introduced by

way of abundant caution or to clarify that the regul ati on of
house accommodation is wi de enough to include control of
rents. The addition may have been nmade so as to concentrate
attention on the fact that Ilegislation was needed for
control of rents in the situation that existed at the tine
when the Constitution was passed by the Consti tuent
Assenbl y. It has to be renenbered that cantonments are
intended to be and are, in fact, mlitary enclaves and
regul ation of occupation of house accomodation in the
cantonment areas by parliamentary |law is necessary from the
point of view of security of mlitary installations in
cantorinents and requirenents of military authorities and
personnel for acconmobdation in such areas. Such a purpose
could only be served by ensuring that Parlianment could
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legislate in respect of house accommpdation in cantonnent

areas in all its aspects, including regulation of grant of
| eases, ejectment of |essees, and ensuring that t he
accommodation is available on proper ternms as to rents. On

an interpretation of the contents of the entry itself,
therefore, we are led to the conclusion that Parliament was
given the exclusive power to legislate in respect of house
accommodat i on in cantonnent areas for regulating t he
accommodation in all its aspects.
In this connection, we nay refer to three decisions which
explain the object of legislation on the subject of rent
control . In Prout v. Hunter(1), Scrutton, L.J., dealing
with the legislation during the war in England, held:-
"Great public feeling was aroused by the
exorbi tant demands for rent that were made and
the ej ectments for nonpaynment of it, with the
result that Parliament passed t he Rent
Restriction Acts with the two-fold object, (1)
of preventing the rent from being raised above
the prewar standard, and (2) of preventing
tenants frombeing turned out of their houses
even if the termfor which they had originally
taken them had expired."
(1) [1924] 2 K. B. 736.
450
In Property Holding Conpany Limted V.
Clark(1l), it was held :-
"There are certain fundamental features of al
the Rent Restriction |legislation, or at any
rate of the legislation from1920 to 1939.
The two npbst inportant objects of policy
expressed in it are (1) to protect the tenant
from eviction from the house where he is
living, except for ~defined-reasons ' and on
defined conditions; (2) to protect him from
having to pay nore than a fair rent. The
|atter object is achieved by the provisions
for standard rent with (a) only permtted in-
creases, (b) the provisions about furniture
and attendant liabilities fromthe [andlord to
the tenant which would undermine or nullify
the standard rent provisions. —The result  has
been held to be that the Acts operate in rem
upon t he house and confer on the house itself
the quality of ensuring to the tenant a status
of irrenovability. In this description of the
di stingui shing characteristics. conferred by
statute wupon the clouse, the npbst salient 1is
the tenant’s security of tenure-his protection
agai nst eviction; although the scope of the
statutory policy about a fair rent nmust also
be borne in mind especially in connexion wth
t he provi si ons rel ating to furniture
attendance, services and board."
In Curl v. Angelo and Another(2), Lord G eene,
MR, dealing with Rent Restrictions Act, held

"The courts have had to consider what the
over-riding purpose and intention of the Acts
are, and | cannot put it in a nore clear or
authoritative way than by using the words of
Scrutton, L.J., in Skinner v. Geary (1931) 2
K. B., 546,560), that the object was to protect
the person residing in a dwelling-house from
bei ng turned out of his hone."
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Al these three cases clearly show that whenever any
legislation is passed relating to control of rents, that
| egi sl ation can be effective and can serve its purpose only
if it also regulates eviction of tenants. Consequent |y,
when in entry 3 of List | the power is granted to Parlianment
specifically to legislate on control of rents, that power
cannot be effectively exercised unless it is held that
Parlianment also has the power to regulate eviction of
tenants whose rents are to be controlled. Such power nust,
therefore, be necessarily read in the expression "regul ation

of house accommpdation". O course, it has to be renenbered
that this power

(1) [1948] 1 K. B. 630. (2) [1948] 2 All E R 189.

451

reserved for Parliament is to be exercised in respect of
house accommodati on situated in cantonment areas only and
not other areas the |egislative power in respect of which is
governed by entries either in List Il or in List III.
This view that we are taking is also borne out by the
hi storical ~background provided by the legislation relating
to cantonments and house acconmpdation in cantonments in
India. Carnduff in his book on "MIlitary and Cantonnent Law
in India" has indicated how the need for legislating wth
the object of overcomng difficulties experienced by
mlitary officers/ inobtaining suitable accommpdation in
cantonnents cane under consideration, and has stated

“I'n the early days of the British domnion in

India, the canps, stations, and posts of the

field ar ny gradual |y devel oped into
cant onments, where troops were regul arly
garri soned. The areas so occupied were at

first set apart exclusively for the mnilitary
and intended for occupation by themonly; but,
by degrees, non-nilitary persons were admitted
land was taken possession of by them and
houses were built under conditions laid down
by the Governnent fromtine to tine. These
conditions were undoubtedly framed with the
mai n obj ect of rendering accommodation ~al ways
primarily available for the nmlitary officers
whose duties necessitated their resi dence
within cantonnent limts." (p.clIxii).
He goes on to relate that a Bill which ultimately becane the
Contonnments Act, 1889, originally contained a set of
provisions on the subject, insisting on the prior claim of
mlitary officers to occupy houses in cantonnments and
proposing that disputes as to the rent to be paid and the
repairs to be executed should be referred to, —and settled
by, commttees of arbitration. That part of the Bill /was,
however, omtted as it evoked considerabl e opposition and a
separate nmeasure was, consequently, taken up, but not till

after many years of discussion. The new Bill was introduced
in the Governor-Ceneral’s Council in 1898, and was ' passed
into | aw as the Cantonnents (House-Acconmpdation) Act Il of
1902. The main provision in this Act was that, on the Act
being applied to any cantonnent, every house situated
therein becane liable to appropriation at any time for
occupation by a mlitary officer. It recognised the

paramount claimof the mlitary authorities to insist upon
houses in cantonments bei ng, where necessary, made primarily
avai |l abl e for occupation by the mlitary officers stationed

therein. In addition, a provision was made in s. 10 that no
house in any cantonnent or part of a cantonnent was to be
occupi ed for the purposes of a hospital, bank, hotel, shop

or school, or by arailway admnistration, wthout the
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previ ous sanc-

452

tion of the General Oficer of the Command, given with the
concurrence of the Local Government. This provision, thus,
clearly regulated the letting out of houses in a cantonnent
even for sone of the civilian purposes, such as hospital,
bank, etc. The reason obviously was that it was considered
i nappropriate that a house occupied for such a purpose
shoul d be required to be vacated in order to make the house
available -for nmilitary officers. Keeping the primary
object of facilitating availability of house acconmpdation
for mlitary officers in view, even private letting out was,
thus, regulated at that earliest stage. Subsequently cane
the Cantonnents (House-Accommodation) Act VI of 1923 which
was in force when the Governnent of India Act was enacted,
as well as at the tine when the Constitution came in-to
force. This Act al so contained simlar provisions which
permtted mlitary authorities to direct an owner to | ease
out a' house to the Central Governnent, to require the
exi sting ‘" occupier to vacate the house and to refrain from
letting out any house for purposes of a hospital, school
school hostel, bank, ~hotel, or shop, or by a railway
adm nistration. a conpany or firm engaged in trade or
busi ness or a club, w thout the previous sanction of the
Oficer Commanding the District given with the concurrence
of the Conm ssioner or, in a Province where there are no
Comm ssioners, of the Collector. This Act also, thus,
interfered with ‘and regulated letting out of house
accommodati on by owners for civilian purposes even though,
at the time of letting, the house was not required for any
mlitary purpose. It --was in the background of this
| egi sl ative history that provision was nade in t he
Government of India Act in entry 2 of List 1 of the Seventh
Schedul e reserving for the Federal Legislature the power to
| egi sl ate so as to regulate  house acconmodat i on in
cant onment areas. and the sane power with further
clarification was reserved for Parliament in entry 3 of List
I of the Seventh Schedule to the Constitution. Qovi ousl y,
it could not be intended that Parlianent shoul d not be able
to pass a law containing provisions simlar to the
provisions in these earlier Acts which did interfere wth
private letting out of house accommpdation in cantonnent
areas by owners for certain purposes.

Anot her aspect that strengthens our viewis that if we were
to accept the interpretation sought to be put on behalf of
the appellant that the power of Parlianment is confined to
| egi sl ation for the purpose of obtaining house accomvpdati on
in cantonnent areas for mlitary purposes and excludes

| egi sl ation in respect of house accommodat i on not
i medi ately required for mlitary purposes, all t hat
Parliament will be able to do will be to make provision for

acquisition or requisition of house acconmodation. On the
house acconmpdati on being acquired or requisitioned, it wll
be available for use by mlitary authorities. Such power,
obvi ously, could riot be intended to be conferred by entry 3
in List | when

453

the sane power is specifically granted concurrently to both
Parliament and the State Legi sl atures under entry 42 of List
1l of the Seventh Schedule to the Constitution

On behalf of the appellant, reliance was placed on sone
decisions of sone of the H gh Courts in support of the
proposition that the power of Parliament under entry 3 of
List | does not extend to regulating the relationship
between |andlord and tenant which power vests in the State
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Legi slature wunder entry 18 of List Il. The first of these
cases is AL C. Patel v. Vishwanath Chada(l1l) where the Bonbay
H gh Court was dealing with entry 2 of List | of the Seventh
Schedule to the Governnent of India Act, 1935 and entry 21
of List 11 of that Act. The Court was concerned with the
applicability of the Bonbay Rent Restriction Act No. 57 of
1947 to cantonnent areas. Qpinion was first expressed that
the Rent Restriction Act had been passed by the Provincia
Legi slature wunder Entry 21 of List Il and reliance was
placed on the English interpretation Act to hold that |and
in that entry would include buildings so -as to confer
jurisdiction on the Provincial Legislature to legislate in
respect of house accommopdation. Then, in considering the
effect of Act 57 of 1947, the Court said :-
"As the preanble of the Act sets out, the Act
was passed with a viewto the control of rents
and repairs of certain prem ses, of rates of
hotel s -and | odgi ng houses, and (A evictions.
Therefore, the pith and substance of Act LVII
of ~1947 is to regulate the relation between
I'andl ord and tenant by controlling rents which
the tenant has got to pay to the landlord and
by controlling the right of the landlord to
evict ~ histenant. Can it be said that when
the /Provincial Legislature was dealing wth
these relations between landlord and tenant,
it was regulating house accommpdation in
cant onnent areas ? I'n our opinion, t he
regul ation contenplated by Entry 2 in List |
i s regulation by the State or by the

Gover nrrent-. Requi si ti oni ng of property,
acquiring of property, allocation of property,
al | that would be regulation of house

accommodati on, but when the Legislature nerely
deals with relations of |andlord and tenant,
it is not in any way legislating with regard
to house accommodat i on. The house
accommodati on remains the same, but the tenant
is protected quae his landlord."

W have felt considerable doubt  whether -the power of

| egislating on relationship between l'andl ord and tenant in

respect of house accommpdati on or bui1'di ngs woul d

-appropriately fall in Entry 21 of List Il of the Seventh

Schedul e to the Government of India

(1) I.L.R [1954] Bom 434.
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Act, 1935, or in the corresponding Entry 18 of List 11 of

the Seventh Schedule to the Constitution. These Entries
permt legislation in respect of land and explain the /scope

by equating it with rights in or over land, |and  tenures
including the relation of landlord and tenant, and the
collection of rents. It is to be noted that the relation of

l andl ord and tenant is mentioned as being included in  land
tenures and the expression "land tenures" would not, in our
opi nion, appropriately cover tenancy of buildings or of
house accommodati on. That expression is only wused wth
reference to relationship between |andlord and tenant in
respect of vacant lands. 1In fact, |eases in respect of non-
agricultural property are dealt with in the Transfer of
Property Act and would nmuch nore appropriately fall wthin
the scope of Entry 8 of List Ill in the seventh Schedule to
the Governnent of India Act read with Entry 10 in the sane
List, or wthin the scope of Entry 6 of List I1ll in the
Seventh Schedule to the Constitution read with Entry 7 in
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the sanme List. Leases and all rights governed by I eases,
including the term nation of |eases and eviction from pro-
perty |eased, would be covered by the field of transfer of
property and contracts relating thereto. However, it is not
necessary for wus to express any definite opinion in this
case on this point because of our view that the relationship
of landlord and tenant in respect of house accommbdation
situated in cantonment areas is clearly covered by the
Entries in List I. In the Constitution, the effect of Entry
3 of List | is that Parliament has exclusive power to make
laws wth respect to the matters contained in that Entry,
notwi thstanding the fact that a simlar power may also be
found in any Entry in List 11 or List Ill. Article 246 of
the Constitution confers exclusive power on Parlianent to
nmake |laws with respect- to any of the matters enunerated in
List 1, notwi thstanding the concurrent power of Parlianment
and the State Legislature, or-the exclusive power of the
State Legislature in Lists IIl and 11 respectively. The
general power of legislating in respect of relationship
bet ween l.andl ord and tenant exercisable by a State
Legi sl ature either under Entry 18 of List Il or Entries 6
-and 7 of List Ill is subject to the overriding power of
Parliament in respect of matters in List 1, so that the
effect of Entry 3 of List | is that, on the subject of
relationship between landlord and tenant insofar as it
arises in respect /of house accommopdation situated in
cantonment areas, Parlianment al one can legislate and not the
State Legi sl atures. The submission nade t hat this
interpretation wll lead to a conflict between the powers
conferred on the various Legislatures in Lists I, Il and I1I1
has also no force, because the reservation of  power for
Parliament for the limted purpose of |egislating in
"respect of cantonnent area only anpbunts to exclusion of
this part of the legislative power fromthe general powers
conferred on State Legislatures in the other two Lists.
This kind of exclusion is not confined only to |egislation
in respect of house accommodation(in
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cant onnent ar eas. The same Entry gi ves Par |'i ament
jurisdiction to nmake provision by legislation for |oca
sel f-governnent in cantonnent areas which is <clearly a
curtail ment of the general power of the State Legislatures
to nake provision for |ocal self governnent in all areas of
the State wunder Entry 5 of List R That Entry 5 does not
specifically exclude cantonnment areas and, but for Entry 3
of List I, the State Legislature would be conpetent to make
provision for |ocal governnent even in cantonnment areas.
Simlarly, power of the State Legislature to legislate in
respect of : (i) education, including universities, under
Entry 1 1 of List 11 is made subject to the provisions of
Entries 63, 64, 65 and 66 of List | and Entry 25 of List
[11; (ii) regulation of mnes and mineral developnment in
Entry 23 of List Il is made subject to the provisions of
List | with respect to regulation and devel opment under the
control of the Union; (iii) industries in Entry 24 of List
11 is nmade subject to the provisions of Entries 7 and 52 of
List 1; (iv) trade and comrerce within the State in Entry 26
of List Il is made subject to the provisions of Entry 33 of
List 1I11; (v) production, supply and distribution of goods
under Entry 27 of List 11 is nmade subject to the provisions
of Entry 33 of List Ill; and (vi) theatres and dramatic
performances; cinemas in Entry 33 of List 11 is nade subject
to the provisions of Entry 60 of List |. Thus, the
Constitution itself has specifically put down entries in
List Il in which the power is expressed in general ternms but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

is made subject to the provisions of entries in either List
I or List Ill. 1In these circunmstances, no -anonaly arises
in holding that the exclusive power of Parlianent for
regul ati on of house accommodation including control of rents
in cantonment areas has the effect of making the |egislative
powers conferred by Lists 11 and 11l subject to this power
of Parlianent. |In this view, we are unable to affirm the
decision of the Bombay High Court in AL C. Patel’s case(1)
which is based on the interpretation that Entry 2 in List |
of the Seventh Schedule to the Governnment of India Act only
permtted |laws to be made for requisitioning of property,
acquiring of property and allocation of property only. The
sane Hi gh Court, in  a subsequent case in F. E
Dar ukhanawal la v. Khenthand Lal chand(2), placed the sane
interpretation on Entry 3 of List | of the Seventh Schedul e
to the Constitution.” That decision was al so based on the
same interpretation of the scope of regul ation of house
accommodation as was accepted by that Court in the earlier
case.

The NagpurHi gh Court in Kewal chand v. Dashrathlal (3) pro-
ceeded on the assunption that the decision in the case of A
C. Patel v. Vishwanath Chada(1l) correctly defined the scope
of Entry

(1) I.L.R [1954] Bom 434. (2) 1.L.R [1954] Bom 544.
(3) I.L.R [1956] Nag. 618.

3 Sup. Cl 69-16.
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2 in List | of the Seventh Scheduleto the Government of
India Act, and considered the narrow questi on whether the
relationship of |landlord and tenant specifically nentioned
in Entry 21 in List It of that Act covered the requirenent
of pernission to serve a notice for eviction'in regulating
the relation of landlord and tenant-and fell wthin the
scope of Entry 21 in List Il or inEntry 2 in List | of that
Act. The Court held that it-substantially fell in Entry 21
in List Il and not in Entry 2 in List |I. That Court did not
consider it necessary to express -any opinion’  on the
guestion whet her the expression "regulating of house
accomodati on" included sonething besi des what Chagla, C J.,
had said was its anbit in the case of A ~C  Patel wv.
Vi shwanat h Chada(1), but expressed the opinion that the
expression could not be stretched to include the aspect  of
the -relation of landlord and tenant involved in that
particular case. It is clear that, in, that case also, a
narrow i nterpretation of the expression "regul ation of house
accommodati on" was accepted, because it appears that there

was no detailed discussion of the full scope of that
expression. Simlar is the decision of the Patna H gh Court
in Babu Jagtanand v. Sri Satyanarayanji and Lakshmiji
Through the Shebait and Manager Januna Das (2) . In /fact,

this last case nerely followed the decision a the Bonbay
H gh Court in the case of F. E. Darukhanawalla v. Khenthand
Lal chand(3). On the other hand, the Rajasthan High Court in
Nawal Mal v. Nathu Lal (4) held that the power of the State
Legislature to legislate in respect of landlord and tenant
of buildings is to be found in Entries 6, 7 and 13 of List
1l of the Seventh Schedule to the Constitution and not in
Entry 18 of List 11, and that that power was circunscribed
by the exclusive power of Parlianment to legislate on the
same_subj ect under Entry 3 of List |I. That is also the view
which the Calcutta Hi gh Court has taken in the judgnment in
appeal before us. W think that the decision given by the
Calcutta Hi gh Court is correct and nust be uphel d.

The appeal fails and is dismissed with costs payable to
plaintiff respondent only.
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