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Indian Contract Act (IX of 1872), s. 56- ‘Agreenent to sel

| and- Doctrine of frustration- Applicability-Doctrine whether
applicable in India- Scope of s. 56 1npossible neaning of-
Agreenent for sale of |and-Buyer’s rights-English and |ndian
I aw.

HEADNOTE

The doctrine of frustration is really an aspect or part  of
the |law of discharge of contract by reason of supervening
i mpossibility or illegality of the act agreed to be done and
hence comes wthin the purviewof S. 56 of the Indian
Contract Act.. The view that s. 56 applies only to cases of
physical inpossibility and that where this section is not
appl i cabl e recourse can be had to the principles of English
law on the subject of frustration is not correct. Engl i sh
cases can have only a persuasive value, and are only hel pfu

in showi ng how English courts decided cases under- sinlar
ci rcumnst ances.

Section 56 of the Indian Contract Act |ays down a rule of
positive |law and does not |eave the matter to be determn ned
according to the intention of the parties.

According to the Indian Contract Act. a promse nmay be
express or inplied. |In cases, therefore, where the court
gathers as a matter of construction that the contract itself
contained inpliedly or expressly a term according to which
it would stand discharged on the happening of certain
circunstances, the dissolution of the contract would take
pl ace under the terns of the contract itself and such cases
woul d be outside the purview of S. 56 altogether. Al t hough
in English law these cases are treated as cases of
frustration, in India they would be dealt with under s. 32
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of the Indian Contract Act which deals wth contingent
contracts or simlar other provisions contained in the Act.
In the large nmmjority of cases however the doctrine of
frustration. 1is applied not on the ground that the parties
thenselves agreed to an inplied term which operated to
rel ease

311
them fromthe performance of the contract. The relief is
given by the court on the ground of subsequent inpossibility
when it finds that the whol e purpose or basis of a contract
was frustrated by the intrusion or occurrence of an
unexpect ed event or change of circunstances whi ch was beyond
what was contenpl ated by the parties at the tine when they
entered into the agreenent. Here there is no question of
finding out an inplied termagreed to by the parties
enmbodyi ng a provision for discharge, because the parties did
not think about the matter at all nor could possibly have
any intention regarding it. Wen' such an event or change
of circumstance occurs which is so, fundanental as to be
regarded by law as striking at the root of the contract as a
whole, it _is the court which can pronounce the contract to
be frustrated and at an end. ~ The court undoubtedly has to
exam ne the contract and the circunstances under which it
was nade. The belief, know edge and intention of the
parties are evidence, but evidence only on which the court
has to formits own concl usion whether the changed circum
stances destroyed al together the basis of the adventure and
its wunderlying object. This may be called a rule of
construction by English Judges-but it is certainly not a
principle of giving effect tothe intention of the parties
whi ch underlies all rules of construction.” This is really a
rule of positive law and as such cones within'the purview of
s. 56 of the Indian Contract Act.
The reason wunderlying the rule of English law that the
doctrine of frustration does not- apply to contracts for the
sale of land. is that under the English law, ,is soon as the
agreenment to sell is conplete the buyer becomes the owner of
the land in equity. As a nere agreenent to sell ~‘does not
confer any rights of ownership on the buyer under the 'l ndian
law, the doctrine of frustration is as applicable in India
to agreements for sale of land as in the case of other
agreenents.
In 1940 as an integral part of a devel opnent schene of an
extensive area of |land- started by the defendant conpany, it
entered into a contract with the plaintiff’'s predecessor for
the sale of a Plot of land to the latter accepting-a snal
sum of nmoney as earnest. It undertook to construct roads
and drains and the conveyance was to be conpl eted soon after
the conpletion of tile roads on paynent of the bal ance of
the Price. As a considerable portion of the area conpori sed
in the schene was requisitioned by the Governnent for
mlitary Purposes in 1941, the conpany wote to the
def endant that the road construction could not be taken up
for an indefinite period and required him to treat the
agreenment as cancelled and receive back his earnest: Held.
that having regard to the nature and terns of the contracts
the actual existence of war condition at the tine when it
was entered into the extent of the work involved in the
schene fixing no time linmt in the agreement for the cons-
truction of the roads etc., and the fact that the order of
requisition was in its very nature of a tenporary character,
the requisition did not affect the fundanmental basis of the
contract; nor
312
did the performance of the contract becone illegal by reason
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of the requisition, and the contract had not therefore
becore i npossible within the nmeaning of s. 56 of the Indian
Contract Act.

Joseph Constantine Steanship Co. v. Inperial Snmelting Cor-
poration Ltd. ([1942] A.C. 154), Tanplin Steamship Co. Ltd.
v. Anglo Anmerican Products Co. Ltd. ([1916] A.C. 397),
Kesari Chand v. Governor General in Council (I.L.R 1949
Nag. 718), Ganga Saran v. Ram Charan ([1952] S.C.R 36),
Taylor v. Caldwell (3 B. and S. 826), Robinson v. Davison
(L.R 6 Ex. 269) Denny Mdtt and Dickson Ltd. v. Janes B.
Frazer & Co. Ltd. [1944] A . C. 265) referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION:- Civil Appeal No. 80 of 1952.
Appeal fromthe Judgnment and Decree dated the 6th Septenber,
1950, of the High Court of Judicature at Calcutta (Das Gupta
and Lahiri JJ.) in Appellate Decree No. 318 of 1949 fromthe
Judgnent ' _and Decree dated the 25th February, 1949. of the
Court of the District Judge of Zillah 24 Parganas in Title
Appeal No. 8 of 1948 arising out of the Judgment and Decree
dated the 10th Cctober, 1947, of the Court of the Additiona
Subor di nate Judge, 7th Court, Alipore.

M C. Setal vad, Attorney-General for India (Aurobindo Guha
and Gobi nda Mohan Roy, with him for the appellant.

Atul Chandra Gupta (Bijan Behari Das Gupta, with him for
respondent No. 1
1953. Novenber 16. . The Judgment of the Court was delivered
by
MUKHERJEA J.The facts giving rise to this appeal are, for
the nost part, uncontroverted and the dispute between the
parties centres round the short point as to whether a
contract for sale of land to which this litigation relates,
was discharged and cane to anend by reason of certain
superveni ng circunstances which affected the perfornance of
a material part of it.
To appreciate the nmerits of controversy, it ‘wll be
necessary to give a brief narrative of the material /facts.
The def endant conpany, which is the main respondent in this
appeal, is the owner of a large tract of land situated, .in
the vicinity of the Dhakuria Lakes within Geater Calcutta
The
313
conpany started a schene for devel opnent of this land for
residential purposes which was described ‘as Lake Colony
Schene No. | and in furtherance of the scheme the entire
area was divided into a | arge nunber of plots for the sale
of which offers were invited fromintendi ng purchasers. ' The
conpany’s plan of work seened to be, to enter into agree-
ments with different purchasers for sale of these plots of
and and accept fromthemonly a small portion of the con-
siderati on noney by way of earnest at the time of the agree-
nment . The company undertook to construct the roads  and,
drai ns necessary for nmaking the lands suitable for building
and residential purposes and as soon as they were conpl et ed.
the purchaser would be called upon to conplete the con-
veyance by payment of the balance of the consideration
noney. Bej oy Krishna Roy, who was defendant No. 2 in the
suit and figures as a pro forma respondent in this appeal
was one of such purchasers who entered into a contract wth
the conmpany for purchase of a plot of land covered by the
schene. His contract is dated the 5th of August, 1940, and
he paid Rs. 101 as earnest noney. |n the receipt granted by
the wvendor for this earnest noney, the terms of the agree-
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ment are thus set out:--

"Received with thanks from Babu Bejoy Krishna Roy of 28
Tol l ygunge Circular Road, Tollygunge, the sumof Rs. 101
(Rupees one hundred and one only) as earnest noney having
agreed to sell to himor his nomnee 5 K nore or less in
plot No. 76 on 20 and 30 ft. Road in Premses No. Lake
Col ony Schene No. 1, Southern Block at the average rate of
Rs. 1,000 (Rupees one thousand only) per Cotta.

The conveyance nust be conpleted within one nonth from the
date of conpletion of roads on paynment of the bal ance of the
consi deration noney, tine being deemed as the Essence of the
Contract . In case of default this agreenent wll be
consi dered as cancelled wth forfeiture of earnest noney.
Mokar ari Mour ashi

314

Terms of paynent:One third to be paid at the time of
regi stration and the balance within six years bearing Rs. 6
per cent. interest per annunt

On 30th Novenber, 1941, the plaintiff appellant was made a
nom nee  'by the purchaser for purposes of the contract and
al t hough —he brought the present suit in the character of a
nom nee, it has been held by the trial judge as well as by
the | ower appellate court, that he was really an assignee of
Bejoy Krishna Roy i'n respect to the latter’s rights under
the contract. Sonme tine before this date, there was an
order passed by the Collector, 24-Parganas, on 12th of
Novenber, 1941 wunder section 79 of the Defence of India
Rules, on the strength of which a portion of the Iand
covered by the schene was requisitioned for mlitary
pur poses. Another part of the |land was requisitioned by the
Governnent on 20th of Decenber, 1941. while a third order of
requisition, which related to the balance of ‘the Iland
conprised in the schenme, was passed sonetinme |ater. In
Noverber, 1943, the company addressed a letter to  Bejoy
Kri shna Roy informng himof the requisitioning of the lands
by the Government and stating inter-alia that a considerable
portion of the |and-appertaining to the schenme was taken
possessi on of by the Governnent and there was no knowi ng how
long the Covernment woul d retain possession of ~ the same.
The constructs of the proposed roads and drains, therefore,
could not be taken up during the continuance of the war and
possibly for many years after its termnation. In these
circunst ances,, the conpany decided to treat the agreenent
for sale with the addressee as cancell ed and give him the
option of taking back the earnest noney within one nonth
fromthe receipt of the letter. There was offer nade in the
alternative that in case the purchaser refused totreat the
contract as cancelled, he could, if he liked, conplete the
conveyance wi thin one nonth fromthe receipt of the letter
by paying the bal ance of the consideration noney and take
the land in the condition in which it existed at that tine,
the conmpany wundertaking to construct the roads and the
drains, as circunstances mght permt, after the term nation
of the war.

315

The letter ended by saying that in the event of the
addressee not accepting either of the two alternatives, the
agreement woul d be deened to be cancelled and the earnest
nmoney would stand forfeited. This letter was handed over by
Bejoy Krishna to his nomnee, the plaintiff, and there was
sone correspondence after that, between the plaintiff on the
one hand and the conpany on the other through their
respective lawers into the details of which it is not
necessary to enter. It is enough to state that the
plaintiff refused to accept either of the two alternatives
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offered by the conpany and stated categorically that the
latter was bound by the terns of the agreenment fromwhich it
could not, inlaw resile. On 18th of January, 1946, the
suit, out of which this appeal arises, was comenced by the
plaintiff against the defendant conpany, to which Bejoy
Kri shna Roy was made a party defendant and the prayers in
the plaint were for a two-fold declaration, nanely, (1) that
the contract dated the 5th of August, 1940, between the
first and the second defendant, or rather his nom nee, the
plaintiff, was still subsisting; and (2) that the plaintiff
was entitled to get a conveyance executed and registered by
the def endant on paynment of the consideration noney
nmentioned in the agreenent and in the nanner and under the
conditions specified therein.

The suit was resisted by the defendant conpany who raised a
| arge nunber of defences in answer to the plaintiff’s claim
nost of which are not relevant for our present purpose. The
princi pal contentions raised on behalf of the defendant were
that a suit of this description was not mmaintainable under
section 42 of the Specific Relief Act and that the plaintiff
had no locus standi toinstitute the suit. The nost
material plea was that the contract of sale stood di scharged
by frustration as it becane inpossible by reason of the
superveni ng events to performa material part of it. Bej oy
Krishna Roy did not file any witten statenent and he was
exam ned by the plaintiff as a witness on his behalf.
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The trial judge by his judgment dated 10th CQctober, 1.947,
overruled all the pleas taken by the defendant and decreed
the plaintiff’s suit. An appeal taken by the defendant to
the Court of the District Judge of 24-Parganas was di sm ssed
on the 25th February, 1949, and the judgnent of the tria
court was affirmed. The defendant conpany thereupon
preferred a second appeal to the High Court which was ' heard
by a Division Bench consisting 'of Das Gupta and Lahiri JJ.
The only question canvassed before the H gh Court @ was,
whet her the contract of sale was frustrated by reason of the
requisition orders issued by the Government? The | earned
Judges answered this question in the affirnmative in favour
of the defendant and on that ground -alone dism ssed the
plaintiff’s suit. The plaintiff has now cone before us on
the strength of a certificate granted by the H gh Court
under article 133(1)(c) of the Constitution of India.

The | earned Attorney Ceneral, who appeared in support of the
appeal , has put forward a three-fold contention on behal f of
his «client. He has contended in the first place that the
doctrine of English lawrelating to frustrati on of contract,
upon whi ch the | earned Judges of the H gh Court based their
Decision has no application to India in view of the
statutory provision contained in section 56 of the [Indian
Contract Act. it is argued in the second place, that even if
the English law Applies, it can have no application to
contracts for sale of land and that is in fact the opinion
expressed by the English ,judges thenselves. His third -and
the last argument is that on the admtted faacts and
circunstances of this case there was no frustrating event
which could be said to have taken away the basis of the
contract or tendered its performance inpossible in any sense
of the word.

The first argument advanced by the | earned AttorneyGenera
rai ses a sonmewhat debatable point regarding the true scope
and effect of section 56 of the Indian Contract Act and to
what extent, if any, it incorporates the English rule of
frustration of contracts.

317
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Section 56 occurs in Chapter IV of the Indian Contract Act
which relates to performance of contracts and it purports to
deal with one circunstances under which perfornmance of a,

contract is excused or dispensed with on the ground of the
contract being-void. The section stands as foll ows:

"An agreenent to do an act inpossible in itself is void.

A contract to do an act which after the contract is nmade,

beconmes inpossible, or, by reason of sone event which the
prom ser could not prevent, unlawful, becomes void when the
act becomes inpossible or unlawful.

VWhere one person has pronised to do sonething whi ch he knew,

or, wth reasonable diligence, mght have known, and which
the prom see did not knowto be inpossible or unlawful, such
prom sor nust nake conpensation to such promisee for any
| oss which such proni se sustains through the non-performance
of the prom se".

The first_paragraph of the section |ays down the lawin the
same way  as in England. It speaks of sonmething which is
i npossi bl e inherently or by its very nature, and no one can
obviously be directed to an act. The second paragraph
enunciates the lawrelating to discharge of contract by
reason of supervening inpossibility or illegality of the act
agreed to be done. The wording of this paragraph is quite
general , and though the illustrations attached to it are not
at all happy, they cannotderogate fromthe general words
used in the enactment. This nmuch is clear that the word
"inpossi bl e" has not been used here in the sense of physica

or literal inpossibility. The performance of \an act my not
be literally inpossible but it -may be inpracticbale and
usel ess from the point of viewof the object and purpose
which the parties had in viewand if an untoward ‘event or
change of circunstances totally upset the very foundation
upon which the parties rested their bargain, it can very
wel | be said that the prom sor

L/ B(D)2SCl - 6(a)
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found it inpossible to do the act (which he prom sed to do.

Al t hough vari ous theories have been propounded by the Judges
and jurists in England regarding the juridical basis of the
doctrine of frustration, yet the essential idea upon which
t he doctrine is based is that of i mpossibility of
performance of the contract: in fact inpossibility and
frustration are often used as interchangeable expressions.
The changed circunstances, it is said, nmake the performance
of the contract inpossible and the parties are absolved from
the further performance of it as they did not promise to
perform an inpossibility The parties shall be excused, as
Lord Loreburn says(1),

"if substantially the whole contract becones inpossible of
performance or in other words inpracticable by sonme /cause
for which neither was responsible,."

In Joseph Constantine Steanship Line Limited v. Inperia

Smel ting Corporation Ltd.(2), Viscount Maugham obseryed that
the "doctrine of frustration is only a special case of the
di scharge of contract by an inpossibility of performance
arising after the contract was nade." Lord Porter agreed
with this view and rested the doctrine on the same basis.
The question was considered and discussed by a D vision
Bench of the Nagpur Hi gh Court in Kesari Chand v. Governor-
General in Council(3) and it was held that the doctrine of
frustration comes into play when a contract beconmes i npossi -
bl e of perfornance, after it is nmade, on account of circum
stances beyond the control of the parties. The doctrine is
a special case of inmpossibility and as such conmes under
section 56 of the Indian Contract Act. W are in entire
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agreement with this viewwhich is fortified by a recent
pronouncenent of this court in Ganga Saran v. Ram Charan(4),
wher e Fazl

(1) See Tamplin Steanship Co. Ltd. wv. Angl o- Mexi can
Petrol eum Products Co. Ltd.[1916] 2 A . C. 397, 403.

(2) [1942] A C 154 at 168.

(3) I.L.R 1949 Nag. 718.

(4) [1952] S.C R 36 at 52.
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Ali J., in speaking about frustration, observed in his
j udgrment as foll ows:

"It seems necessary for us to enphasise that so far as the
courts in this country are concerned, they nmust |oot
primarily to the |aw as enbodied in sections 32 and 56 of
the Indian Contract Act, 1872."

W hold, therefore, that the doctrine of frustration is
really an aspect or part-of the |law of discharge of contract
by reason of supervening inpossibility or illegality of the
act agreed to be done and hence cones within the purview of
section 56 of the Indian Contract Act. It would be incorrect
to say that section 56 of 'the Contract Act applies only to
cases of physical inmpossibility and that where this section
is not applicable, recourse can be had to the principles of
English I aw on the subject of frustration. It nust be held
also that to the extent that the Indian Contract Act deals
with a particular subject, it is exhaustive upon the sane
and it is not pernmissible to inport the  principles of
Engl i sh aw dehors these statutory provi.si ons. The
deci sions of the English courts possess only ' a persuasive
value and may be helpful in showing how the courts in
Engl and have deci ded cases under circunstances  simlar to
t hose whi ch have conme before our courts.

It seens necessary however to clear up sonme m sconception
which is likely to arise because of the complexities of the
English law on the subject. The law of frustration in
Engl and devel oped, as is well known, under the guise of
reading inplied terms into contracts. The court inplies a
term or exception and treats that as part of the ‘contract.
In the case of Taylor v. Caldwell (1), Blackburn J. first
fornmulated the doctrine in its nodern form The court there

was dealing with a case where a nmusic hall in which one of
the contracting parties had agreed to give concerts on
certain specified days was accidentally burnt by fire. It

was held that such a contract nmust be regarded "as subject
to an inplied condition that the parties shall be excused,
in case, before breach, performance becones inpossible from
peri shing of the thing w thout

(1) 3 B & S. 826.
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default of. the contractor." Again in Robinson v. Davison(1l)
there was a contract between the plaintiff “and t he
defendant’s wife (as the agent of her husband) that she
should play the piano at a concert to be given by the
plaintifl on a specified day. On the day in question she
was unable to performthrough illness. The contract did not
contain any termas to what was to be done in case of her
being too ill to perform In an action against the
defendant for breach of contract, it was held that the
wife's illness and the consequent incapacity excused her and
that the contract was inits nature not absolute but
condi tional upon her being well enough to perform Bramnel |
B. pointed out in course of his judgrment that in holding
that the illness of the defendant incapaciated her from
performi ng the agreenent the court was not really engrafting
a new termupon an express contract. It was not that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

obligation was absolute in the original agreement and a new
condition was subsequently added to it; the whole question
was whet her the original contract was absol ute or
conditional and having regard to the terns of the bargain

it must be held to be conditional

The English | aw passed through various stages of devel opnent
since then and the principles enunciated in the various
deci ded authorities cannot be said to be in any way uniform

In many of the pronouncenents of the highest courts in
Engl and the doctrine of frustration was held "to be a device
by which the rules as to absolute contracts are reconciled

with a special exception which justice demands"(2). The
court, it is said, cannot claimto exercise a dispensing
power or to nodify or alter contracts. But when an

unexpected event or _change of circunstance occurs, the
possibility of which the parties did not circunstance
occurs, the possibility contract is taken to be not what the

parties actual intended, but what they as fair and
reasonable nmen would presumably have intended and agreed
upon, if. _having such possibility.in view they had nmade

express provsion as to their rights-and liabilities in the
event of such occurrence(l). ~As Loard Wi ght

(1) (1871) L.R 6 Exch. 269.

(2) Vide Hrji Milji v. Cheong Yue Steanship Co. Ltd.
[1926] A.C. 497 at '510.

(3) Vide Dahl v. Nel'son, Donkinand Co. (1881) 6 App. Cas.
38 at 59.
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observed in Joseph Constantine Steanship Co.' v. Inperia
Smel ting Corporation Ltd. (1).

"In ascertaining the -nmeaning of the contract and its
application to the actual occurrences, the “court " has to
decide, not what the parties actually intended but what as

reasonable nmen they should have intended. The court
personi fies for this purpose the reasonable nman."
Lord Wight clarified the position still further 'in the

|ater case of Denny, Mttt and Dickson Ltd. v. Janes B.
Fraser & Co. Ltd. (1), where ' he nade the fol I owi ng
observati ons:

"Though it has been constantly said by high authority,
including Lord Summer, that the explanation of the rule is
to be found in the theory that it depends on an inplied con-
dition of the contract, that is really no explanation. It
only pushes back the problema single stage. It |eaves the
guestion what is the reason for inplying a term -~ Nor can |
reconcile that theory with the view that the result does not
depend on what the parties mght, or wuld, as hard
bar gai ners, have agreed. The doctrine is invented by the
court in order to supplenent the defects of the -actua

contract...... To ny mnd the theory of the i mplied
condition is not really consistent with the true theory of
frustration. It has never been acted on by the court as a

ground of decision, but is nerely stated as a theoretica
expl anation. "

In the recent case of British Myvietonews Ltd. v. London and
District Conemas Ltd.(1), Denning L. J. in the Court of
Appeal took the view expressed by Lord Wight as stated
above as nmeaning that "the court really exercises a

qual i fying power-a power to qualify the absolute., litera
or wide terns of the contract in order to do what is just
and reasonable in the new situation". "The day is gone,"

(1) [1942] A C. 154 at 185.
(2) [1944] A C. 265 at 275.
(3) [1951] 1 K. B. 190.

L/ B(D) 2SCl-7
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the learned Judge went on to say, "when we can excuse an
unforeseen injustice by saying to the sufferer it is your
own folly, you ought not to have passed that form of words.
You ought to have put in a clause to protect yourself’. We
no longer credit a party with the foresight of a Prophet or
his lawer with the draftsnmanship of a Chalnmers. W realise
that they have their limtations and nake al |l owances accor-

di ngly. It is better thus. The old maxi mrem nds us that
he who clings to the letter clings to the dry and barren
shell and m sses the truth and substance of the matter. W

have of late paid heed to this warning, and we nust pay like
heed now. "

This decision of the Court of Appeal was reversed by the
House of Lords and Viscount Sinon in course of his judgnent
expressed di sapproval- of the way in which the | aw was stated
by Denning L.J. It was held that there was no change in the
law as a result-of which the courts could exercise a w der
power in this regard than they used to do previously. "The
principle renmains the sane”, thus observed his Lordship
"Particular applications~ of it wmay greatly vary and

theoretical |awers nay debate whether the rule should be
regarded as arising frominplied termor because the basis
of the contract no |longer exists. |In any view, it is a

guestion of construction as Lord Wight pointed out in
Constantine’s case and as has been repeatedly asserted by
ot her masters of law "(1)

These differences in the way of formulating llegal theories
really do not concern us so long as we have a statutory
provision in the Indian Contract ‘Act. In deciding cases in
India the only doctrine that we have to go by is that of
supervening inpossibility or illegality as laid down in
section 56 of the Contract Act taking the word "Inpossible"
inits practical and not literal sense. It nust be borne in
m nd, however, that section 56 lays down a rule of positive
| aw and does not |eave the matter to be determ ned according
to the intention of the parties.

(1) [1952] A C 166 at 184.
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In the Ilatest decision of the House of Lords referred to
above, the Lord Chancellor puts the whol e doctrine upon the
principle of construction. But the question of construction
may nanifest itself in two totally different ways. In one
class of cases the question may sinply be, as to what the
parties thensel ves had actually intended and whether or not
there as a condition in the contract itself, express or
implied, which operated, according to the agreenent of the
Parties thenselves to release themfromtheir  obligations;
this would be a question of construction pure and sinple and
the ordinary rules of construction would have to be applied
to find out what the real intention of the parties was.
According to the Indian Contract Act, a promse may be
express or inplied(1l). |In cases, therefore, where the court
gathers as a matter of construction that the contract itself
contained inpliedly or expressly a term according to which
it would stand discharged on the happening of certain
circunstances the dissolution on of the contract would take
pl ace under the terms of the contract itself and such cases
would be outside the purview of section 56 altogether
Al though in English |law these cases are treated as cases of
frustration, in India they would be dealt with under section
32 of the Indian Contract Act which deals wth contingent
contracts or sinmilar other provisions contained in the Act.
In the large majority of cases however the doctrine of
frustration is applied not on the ground that the parties
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thenselves agreed to an inplied term which operated to
rel ease them fromthe performance of the contract. The

relief is given by the court on the ground of subsequent
impossibility when it finds that the whole purpose or basis
of a contract was frustrated by the intrusion or occurrence
of an unexpected event or change of circunstances which was
beyond what was contenplated by the parties at the tine when
they entered into the agreenment. Here there is no question
of finding out an inplied termagreed to by the parties em
bodying a provision for discharge, because the parties did
not think about the matter at all nor could possibly have
any intention regarding it. Wen such an event or change of
(1) Vide section 9.

L/ B(D)2SCl -7(a)
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circunstance occurs - which is so fundanental as to be re-
garded by law as striking at the root of the contract as a
whole, ~it is the court which can pronounce the contract to
be frustrated and at an end. The court undoubtedly has to
exam ne. the contract and the circunstances under which it
was nade. The belief, know edge ~and intention of the
parties are evidence, but evidence only on which the court
has to formits own conclusion whether the changed cir-
cunst ances destroyed al together the basis of the adventure
and its underlying object(1l). This may be called a rule of
construction by English Judges but it is certainly not a,
principle of giving effect to the intention of the parties
whi ch underlies all rules of construction. This is really a
rule of positive |aw and as such-comes within the purview of
section 56 of the Indian Contract Act.

It nust be pointed out herethat if the parties do con-
tenmplate the possibility of an intervening circunstance
which nmight affect the performance of the contract, but
expressly stipulate that the contract would stand ' despite
such circunstances, there can be no case of frustration
because the basis of the contract being to demand
perfornmance despite the happening of a particular event, it
cannot di sappear when that event happens. As Lord  Atkinson
said in Mtthey v. Curling(l), "a person who expressly
contracts absolutely to do a thing not naturally inpossible
is not excused for nonperformnce because of being prevented
by the act of God or the King’s enemes......... or ~Vvis
major". This being the |legal position, a contention in the
extreme formthat the doctrine of frustration as recognised
in English |aw does no conme at all within.the ~purview of
section 56 of the Indian Contract Act cannot be accepted.
The second contention raised by the Attorney CGeneral can be
di sposed of in fewwrds. It is true that in  England the
judicial opinion generally expressed is, that the doctrine
of frustration does not operate in the case of contracts for
(1) Vide Mdrgan v. Manser (1947] 2 AU E. R 666.

(2) [1922] 2 A C 180 at 234.
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sale of land(1l). But the reason underlying this view is
that wunder the English |aw as soon as there is a concluded
contract by Ato sell land to B at certain price, B becones
in equity, the owner of the land, subject to his obligation
to pay the purchase noney’. On the other hand, Ain spite
of his having the legal estate holds the sane in trust for
the purchaser and whatever rights he still retains in the
land are referable to his right to recover and receive the
purchase noney. The rule of frustration can only put an end
to purely contractual obligations, but it cannot destroy an
estate in land which has already accrued in favour of a
contracting party. According to the Indian law, which is
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enbodied in section 54 of the Transfer of Property Act, a
contract for sale of |land does not of itself create any
interest in the property which is the subject-matter of the
contract. The obligations of the parties to a contract for
sale of land are, therefore, the same as in other ordinary
contracts and consequendy there is no conceivabl e reason why
the doctrine of frustration should not be applicable to
contracts for sale of land in India. This contention of the
Attorney General mnust, therefore, fail

W now cone to the last and nost inportant point in this
case which raises the question as to whether, as a result of
the requisition orders, under which the lands conprised in
the devel opnent schenme of the defendant conpany wer e
requi sitioned by Governnment, the contract of sale between
the defendant conpany and the plaintiff’s predecessor stood
di ssol ved by frustration or in other words becane inpossible
of perfornmance.

It is well settled and not disputed before us that if and
when there is frustration the dissolution of the contract

occurs autonmatically. It ~does not depend, as does
rescission_of a contract on the ground of repudiation or
breach, or on the choice or election of either party. It

depends on the effect

(1) Vida Billington Estates Co. v. Stonfield Estate Ltd.
[1952] 1 Al E. R 853.
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of what has actually happened on the possibility of
perform ng the contrat (1). What happens generally in such
cases and has happened here is that one party <clains that
the contract has been frustrated while the other party
denies it. The issue has got to be decided by the court "ex
post facto, on the actual circunstances of the case"(2).

W will now proceed to exanine the pnature and terms of the
contract before us and the circunmstances under which it was
entered into to determ ne whether or  not the disturbing
el ement , whi ch is allowed to have happened here, has
substantially prevented the performance of the contract as a
whol e.

It may be stated at the outset that the. contract ~“before
us cannot be | ooked upon as an ordinary contract for sale
and purchase of a piece of land; it is an integral part of a
devel opnent schene started by the defendant conmpany and is
one of the many contracts that have been entered into by a
| arge nunber of persons with the conpany. The object of the
conpany was undoubtedly to develop a fairly extensive area
whi ch was still undeveloped and meke it wusable for
resi dential purposes by meki ng roads and constructing drains
through it. The purchaser. on the other hand, 'wanted the
land in regard to which he entered into the contract to be
devel oped and nmke ready for building purposes before he
could be called upon to conplete the purchase. The nost
material thing which deserves notice is, that there is abso-
lutely no time limt within which. the roads and drains are
to be nade. The learned District Judge of Alipore, who
heard the appeal, fromthe trial court’s judgnment found it
as a fact, on the evidence in the record, that there was not
an understandi ng between the parties on this point. As a
matter of fact, the first requisition order was passed
nearly 15 nonths after the contract was made and apparently
no work was done by the defendant company in the nmeantine.
Anot her inportant thing that requires notice in this con
(1) Per Lord Wight in Denny, Mott and Dicksom Ltd. wv.
Janeso B. Fraser and Co., Ltd. [1944] A C. 265, 274,

(2) Ibid.
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nection is that the war was already on, when the parties
entered into the contract. Requisition orders for taking
temporary possession of |ands for war purposes were norma
events during this period. Apart from requisition orders
there were other difficulties in doing construction work at
that tine because of the scarcity of materials and the
various restrictions which the Governnent had inposed in
respect of them That there were certain risks and
difficulties involved in carrying on operations |ike these,
could not but be in the contenplation of the parties at the
time when they entered into the contract, and that is
probably the reason why no definite time limt was nmentioned
in the contract within which the roads and drains are to be
conpleted. This was left entirely to the conveni ence of the
conpany and as at matter of fact the purchaser did not fee
concerned about it. It is-against this background that we
are to consider to what extent the passing of t he
requi sition orders affected the performance of the contract
in the present case.

The conmpany, it nust be adnmtted, bad not comenced the
devel opnent _work when the requisition order was passed in
Novenber, 1941. There was no question, therefore, of any
work or service being interrupted for an indefinite period
of tinme. Undoubt edly the comrencenent of the work was
del ayed but was the delay going to be so great and of such a
character that it would totally upset the basis of the
bargai n and conercial object which the parties had in view?
The requisition orders, it rmust be renenbered, were by
their very nature, of a tenporary character and t he
requi sitioning authorities could, in law, occupy the
position of a licensee in regard to the requisitioned
property. The order mght continue during the whole period
of the war and even for some tinme after that or it could
have been w t hdrawn before the war ternminated. |If there was
a definite tinme limt agreed to by the parties within which
the construction work was to be finished, it could be said
with perfect propriety that delay for an indefinite period
woul d
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make the performance of the contract inpossible within the
specified tinme and this would seriously affect the object
and purpose of the venture. But when thereis no time limt
what scever in the contract, nor even an understandi ng bet-
ween the parties on that point and when during the war the
parties could naturally anticipate restrictions of various
ki nds which woul d make the carrying on of these operations
nore tardy and difficult than in tines of peace, we do not
think that the order of requisition affected the fundanmenta
basi s upon which the agreenent rested or struck at the roots
of the adventure.

The | earned Judges of the H gh Court in deciding “the case
against the plaintiff relied entirely on the time factor.
It is true that the parties could not contenplate an
absol utely unlimted period of time to fulfil their
contract. They mght certainly have in mnd a period  of
time which was reasonable having regard to the nature and
magni tude of the work to be done as well as the conditions
of war prevailing at that tine. Das Gupta, J., who
delivered the judgment of the H gh Court, says first of al
that the conmpany had in contenplation a period of tine not
much exceeding 2 or 3 years as the tinme for performance of
the contract; the purchaser also had the sanme period of tine
in contenplation. The |earned Judge records his finding on
the point in the follow ng words:

"My conclusion on a consideration of the surrounding
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ci rcunst ances of the contract is that the parties
contenpl ated that the roads and drains would be constructed
and the conveyance would be conpleted in the not distant
future.’

This finding is inconclusive and goes contrary to what
has been held by the District Judge who was undoubtedly the
last court of facts. |In our opinion, having regard to the
nature and ternms of the contract, the actual existence of
war conditions at the time when it was entered into, the
extent of the work involved in the devel opnent schene and
l ast though not the | east the total absence of any definite
period of time agreed to by the parties within which the
wor k was
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to be completed, it cannot be said that the requisition
order vitally affected the contract or made its performance
i mpossi bl e.

M. Gupta, who appeared for the respondent conpany. put
forward an al ternative argunment that even if the perfornmance
of the contract was not nmde i npossible. it certainly becane
illegal as a result of the requisition order and con-
sequently the contract becanme void under section 56 of the
Indian Contract Act as soon as the requisition order was

made. In support of hi's contention the |earned counse
pl aced reliance upon certain provisions of the Defence of
India Rules and al so upon illustration (d) to section 56 of

the Contract Act. | Al that the Defence Regulations show is
that the violation of a requisition order could be punished
as a crimnal offence. But no matter in whichever way the
requisition order could be enforced, in substance it did
not hi ng el se but inpose a prohibition on the use of the |and
during the period that it remained in force. ~The effect of
such prohibition on the perfornance of the contract, we have
di scussed above, and we do not think that the nmere fact that
the requisition order was capable of being enforced by a
crimnal sanction made any difference in this respect. In
any view this question was not raised in any of the courts
bel ow and has not been indicated even in the respondent’s
statement of the case. W do not think that it~ would be
proper to allowthis question to be raised for the first
time before wus, as it requires consideration of the
di fferent provisions of the Defence of |India Act and al so of
the inplication of illustration (d) appended to section 56
of the Contract Act. In our opinion, the events which have
happened here cannot be said to have made the perfornance of
the contract inpossible and the contract has not been
frustrated at all. The result is that the ~appeal is
all oned, the judgnent and decree of the Hgh Court of
Calcutta are set aside and those of the courts  bel ow
restored. The plaintiff will have his costs in all the
courts.

Appeal al | owed.

Agent for the appellant: S. C. Banerjee.

Agent for the respondent No. | : R R Biswas.
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