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PETI TI ONER
STATE COF U. P.

Vs.

RESPONDENT:
HARI SH CHANDRA & CO

DATE OF JUDGVENT: 11/11/1998

BENCH
S.B. Majnmudar, S. Saghir Ahmad, K. Venkataswami .

JUDGVENT:

MAJMUDAR, " J-
Leave granted in S.L.P.(C) No. 6307 of 1995.

We have heard | earned senior counsel for the parties
in these two appeals.

Both these appeal s by special | eave arise out of one
and the sane judgnent rendered by the Hgh Court of
Judi cature at All ahabad.

In Civil Appeal No. 7643 of 1995, the
appel l ant-State of U. P. has brought in challenge the
aforesaid order of the Hi gh Court dismissing its ' appea
against the award decree passed by the |l earned Trial Judge
subject to a slight nodificationin favour of the appellant
- State to which we will nmake a reference while considering
the cross-appeal arising out of S/L.P.(C) No. 6307 of 1995.
The cross-appeal is filed by the respondent Harish Chanra &
Co. in Gvil Appeal No.7643 if 1995 who has felt aggrieved
by the nodification regarding rate of interest as ordered by
the Hi gh Court in the inmpugned judgnent to the -extent it
reduced interest from 15 per cent per annum as awarded by
the trial court fromthe date of decree till paynment to 6
per cent.

A few facts leading to the controversy in-question
may be stated at the outset. On 26th October, 1979 an
agr eenment was entered into between the Superintending
Engi neer, Irrigation Construction Circle, Dehradun on behalf
of the appellant-State on the one hand and Ms. Hari sh
Chandra & Co., New Del hi (respondent herein) on the other
The work entrusted to the respondent-contractor was for
excavation of Khara Power Channel fromK M 8 to KM 9.8
and al so the construction of drainage crossings at Chhoti
Lui at KM 9.2 and Bari Lui at KM 9.6. The work was to
be started on 1.12.1979 and was to be conpleted | atest by
31.5.1982. It is the case of the appellant-State that the
respondent-contractor did not conplete the work within the
specified tinme, that is, by 31.5.1982. Time was extended
and still he did not conplete and left the work inconplete
on 31.5.1986. That required the State to get the work
conpl eted through other agencies which resulted in incurring
of additional cost by the State in conpleting the said work.
Di sputes arose between the parties in connection with the
work which was carried on by the respondent before the
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aforesaid date, i.e. 31.5.1986. It appears that the
respondent issued a letter dated 16.11.1983 regardi ng
various clains put forward in the said |letter and seeking
arbitration of the said disputes as per the clause contained

in the Special Conditions of the Contract. The Chi ef
Engi neer, Yanuna Valley Projects, Irrigation Department,
Dehradun responded to the said |etter of the respondent and
referred the claims Nos. 1, 2, 4 & 8, 13, 15 and 16
contained in the claimant’s aforesaid letter for arbitration
to the sole arbitrator - Chief Engi neer, Irrigation
Department of the State. After hearing the parties, the

arbitrator rendered his award dated 24th February, 1992.
The arbitrator awarded interest on the anmounts found due by
himto the respondent at 'the rate of 15 per cent from
16.11.1983, that is, “the date on which the clainmant had
sought for reference, to 5.1.1988 on different itens.
Interest pendente lite was al so allowed at 15 per cent and 6
per cent interest was allowed on the anpbunts found due from
the date of the award to the date of actual paynent or date
of decree whichever was earlier. The said award was sought

to be made rule of the court by the respondent. The
appel l ant-State rai sed vari ous objections to the award bei ng
made rule of the court. The |learned Trail Judge/ G vi

Judge, Dehradun, after hearing the parties, by order dated
11th March, 1993/ nade the award rule of the court and
further directed that the claimant shall be entitled to get
the ordinary interest of 15.5 per cent per annumon the
amount of award with effect fromthe date of the order upto
the satisfaction of the decree. 1t is this decree passed by
the trial court that resulted into an —appeal by the
appel l ant-State before the Hgh Court which cane to be
di sposed of by the inpugned judgnent.

Learned senior counsel for the appellant State Shri
Avadh Behari Rohtagi in support ~of the appeal vehenently
submtted that the arbitrator had no power to grant interest
prior to the reference in viewof clause 1.9 of the Specia
Conditions of the Contract which clearly prohibited granting
of such interest. He also subnmitted that the two /clains
which were granted by the arbitrator regardi ng hardrock
cutting were al so not sustainable on the evidence on record.
In the cross-appeal, it was submtted by learned senior
counsel Shri Harish N Salve while supporting the main part
of the judgnent wunder appeal that the Hgh Court had
conmtted a patent error in reducing the rate of interest
from15.5 per cent to 6 per cent fromthe date of the tria
court’s order till satisfaction of the decree. ~He further
submitted that interpretation of d ause 1.9 by the
arbitrator could not have been nmde a subject natter of
obj ections under Section 30 of the Arbitration Act.

In view of the aforesaid rival contentions, the
followi ng points arise for our determnation :-

(1) Wiether the award of interest prior to the date
of the reference was within the power and jurisdiction of
the arbitrator ?

(2) Even if it was within the jurisdiction of the
arbitrator, whether C ause 1.9 barred such consi deration ?

(3) Whet her such an objection could have been raised
before the court in objections under Section 30 of the Act ?

(4) Whether the reduction of interest from15.5 per
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cent to 6 per cent from the date of the decree til
sati sfaction of the decree as ordered by the H gh Court was
justified ?

Point No.1

So far as this point is concerned, we note a
decision of the 3-Judge Bench of this Court in State of
Oissa vs. B.N Agarwalla, 1997 (2) SSC 469, which has
clearly ruled in the light of the earlier Constitution Bench
judgment of this Court 1in Secretary, lrrigation Deptt.
Govt. of Oissavs. GC Roy, 1992 (1) SCC 508, that the
claim for interest even for the pre-reference period was
also within the power and authority of the arbitrator after
the Interest Act, 1978. It is also not in dispute between
the parties that in the present cases the cause of action
for reference arose after comng into force of the Interest
Act, 1978. It is also not in dispute between the parties
that in the present cases the cause of action for reference
arose after coming into force of the Interest Act, 1978.
Consequently, it cannot be effectively urged by |earned
seni or counsel for the appellant-State that the arbitrator
had no power to grant such pre-reference period interest.
The first point is, therefore, answered in affirmative.

Poi nts Nos. 2. and 3.

However, it ' was vehenently contended that even if
arbitrator and power to award .interest for  pre-reference
period, Clause 1.9  prohibited  the consideration of such
claimby the arbitrator. . Nowit nust be kept in view that
the arbitrator has interpreted Cause 1.9 and has rejected
the contention that claimof interest -would not survive by
virtue of the said Cause. Shri Salve submitted that once
the arbitrator has so decided, it was wi t hin hi s
jurisdiction to decide one way or the other and when the
guestion of interest itself was a 'subject matter of /' dispute
referred to him it was for the arbitrator to decide that
guestion and that could not have been nade subject natter of
any objection under Section 30 of the Arbitration Act. It
is not necessary for us to closely exam ne this contention
of Shri Salve for the sinple reason that when we turn to the
Clause itself, we find that even on nmerits |earned counse
for the appellant-State cannot effectively support his
contention in the light of the said Cause.- The  reason is
obvi ous. The said C ause reads as under :-

"1.9 No claimfor del ayed paynent
due to dispute etc.

No claimfor interest or damages
will be entertained by the Government with
respect to any noneys or bal ances which
may be lying with Government owing to any
di spute, difference; or m sunderstanding
bet ween t he Engi neer-in-charge in nmarking
periodical or final payments or in any
ot her respect whatsoever."

A nmere look at the C ause shows that the claimfor
i nterest by way of danages was not to be entertai ned agai nst
the Government with respect to only a specified type of
anount, nanely, any noneys or bal ances which may be lying
with the Government owi ng to any dispute, difference between




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

the Engi neer -i n- Char ge and the contractor; or
m sunder st andi ng between the Engineer-in-Charge and the
contractor in marking periodical or final payments or in any
ot her respect what soever. The words "or in any other
respect whatsoever" also referred to the dispute pertaining
to the noneys or balance which may be Ilying with the
Gover nirent pur suant to the agreenment nmeaning thereby
security deposit or retention noney or any other anount
which might have been wth the Government and refund of
whi ch mi ght have been withheld by the Government. The claim
for damages or claimfor paynment for the work done and which
was not paid for would not obviously cover any npney which
may be said to be lying with the Governnent. Consequently,

on the express language of this Cause, there is no
prohibition which coul d be called out against the
respondent -contractor that he could not raise the claim for
interest by way ~of damages ~before the arbitrator on the
rel evant itens placed for adjudication. In fact, simlar
contention has been repelled by the aforesaid decision of
the 3-Judge Bench of this Court in. paragraphs 25 of the
Report that under C ause 4 which was pressed in service, no
i nterest was payable on the _amount wthheld. The claim
which was made in that ~case by Durga Parshad before the
arbitrator was for the non-paynent of the full anmount as per
final bill submtted by himand the interest so awarded on
the said anount was clearly not covered by C ause 4 of the
contract. Sinmilar is the facts situation in the present
case and the working of the C ause in questionis also of an
i dentical nature. Therefore, the contention of |earned
seni or counsel for the appellant-State that Cause 1.9
barred the consideration of such a claimfor interest cannot
be sustai ned. The High Court, therefore, rightly came to
the conclusion that that C ause was not a bar to such a
claim Further contention of |earned senior counsel for the
appel l ant that the clains regarding cutting of hardrock were
wongly granted, cannot be made subject matter of an
obj ection under Section 30 of ‘the Arbitration Act which
could have been agitated for getting any reduction of the
amount as awarded by the arbitrator. It was -a question
purely on nerits of the award whi ch could not be agitated in
objections as they were not in the nature of an appea

against the award before the court below G vil Appeal  No.

7643 of 1995 is disposed of accordingly.

Poi nt No. 4

In the cross-appeal being Cvil Appeal arising out
of Special Leave Petition (CGvil) No.6307 of 1995, |earned
seni or counsel for the respondent-State vehenently subnmitted
that as per Section 24 of the UP. Civil Laws (Reforns and
Amendnent) Act, 1976, paragraph 7-A was inserted in the
First Schedule to the Arbitration Act, 1940 which barred the
power of the arbitrator in granting nore than 6 per cent
interest on the awarded anobunt and, therefore, the High
Court was justified in reducing 15.5 per cent interest to 6
per cent in the light of the said provision. The aforesaid
contention of the |earned counsel has to be examined in the
light of what the H gh Court stated in para 9 of the
i mpugned judgnent. It has observed that when the arbitrator
has found interest at the rate of 6 per cent per annumto be
reasonable, the trial court ought to have adopted the sane
rate of interest for being awarded to the contractor. In
our view, the said reasoning cannot be sustained for the
sinmple reason that even if aforesaid Paragraph 7-A which was
not pressed in service before the Hgh Court could be
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resorted to, it only barred the power of the arbitrator and
not of the court. Further, it could not be said that the
arbitrator had found the interest at the rate of 6 per cent
per annumto be reasonable. 1In fact, he had no authority or
power to go beyond 6 per cent interest. So far as the court
is concerned, it is inits discretion to award 15.5 per cent
interest on the decretal amount fromthe date of the decree
till satisfaction of the decree. As that was within the
real mof the discretionary jurisdiction of the trial court
it could not have been set aside by the High Court in
appeal . The cross-appeal will stand allowed to this extent
by nodifying the judgnment and order of the High Court by
substituting 15.5 per cent interest instead of 6 per cent
i nterest per annumfromthe date of the decree till paynent.

Consequently, Civil Appeal No. 7643 of 1995 is
di sm ssed and the Civil Appeal arising out of Special Leave
Petition (Cvil)  No. 6307 of 1995 is allowed to the
aforesaid |limted extent. In the net result, the inpugned
judgrment “of the Hgh Court is nodified to the extent
i ndi cated and the order of ‘the trial court will stand wholly

confirmed. |In the facts and circunstances of the present
case, there will be no order as to cost.
Interim orders wll stand vacated. The security

furni shed by the respondent-contractor “in_ conpliance with
the earlier interimorder will stand di scharged.




