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ACT:

Essenti al Commpdi ties Act 1955- Secti on 10-

Interpretation of-Conpany contravening an order nade under
s.3-Whether the person in-charge or an officer of the
conpany at the rel evant period can be prosecuted separately
wi t hout prosecuting the conpany.

HEADNOTE:

The two appellants, who were the Managing Director and
the Production-Manager of a public limted conpany, were
prosecuted by the respondent for alleged violations by their
conpany of clauses 2 (c) (i) —and 3 of the Madhya Pradesh
Pul ses, Edible G| Seeds and Edible OO Dealers Licensing
Order, 1977 and clause 3 of the Madhya Pradesh Essentia
Commodities (Price Exhibition and Price Control) O'der, 1977
read with sections 3 and 7 of the Essential Comodities Act
(the Act, for short). The appellants  nmoved the High Court
under sections 397 and 482 of the Code of Crimnal Procedure
to quash the proceedings against them on the groundthat
they could not, in |aw, be prosecuted unless the conpany
itself was prosecuted. The H gh Court over-ruled this
contention and hence these appeals by special |eave.

Di smi ssing the appeal s,
N

HELD: 1. Section 10 of the Act lists thel persons who
may be held guilty and punished when it is a conpany that
contravenes an order nmade under Section 3 of the Act. They
are: (1) the company itself (2) every person who, at the
time the contravention was committed, was in charge of, and
was responsible to, the conmpany for the conduct of the
busi ness of the conmpany, that is, the person-in-charge of
the conpany, and (3) any director, nmnager, secretary  or
other officers of the company wth whose consent or
conni vance or because of neglect attributable to whomthe
of fence has been committed, that is, an officer of the
conpany. [722C F]

2. It is clear fromthe |anguage of Section 10 that
there is no statutory conpulsion that the person-in-charge
or an officer of the conpany nmay not be prosecuted unl ess he
be ranged al ongside the conpany itself. Each or any of them
may be separately prosecuted or along wth the conpany if
there is a contravention of an order nade under Section 3 of
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the Act by the conpany. It does no |ay down any condition
that the person-in-charge or an officer of
720
the conpany may not be separately prosecuted if the conpany
itself is not prosecuted. Therefore the prosecutions of the
appel l ants are nmaintainable and that there is nothing in
Section 10 of the Act which bars such prosecution
[722 G H, 723F]

State of Mudras v C V. Parekh and another, AIR 1971
S.C. 447, State of Gujarat v. Chandul al Jethalal, (1980) 21
Gujarat Law Reporter 353, Mrji Brothers Gl MII v. State
of Karnataka, 1980 (2) Karnataka Law Journal 35 and Santi
Kumar Agarwal a . Stat e, | LR 1975 Cut t ack 86,
di stingui shed.

Durgamata Ol M1l v. Calcutta Minicipality, 1978 Crl.
L.J. 222, D.K Jainwv. State, AIR 1965 All. 525 and Chander
Bhan v. The State, 1975 Al- India Prevention of Food
Adul t eration, hel'd inapplicable.

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal Nos.
452- 453 of 1984.

Appeal s by Special |leave fromthe Judgnent and Order
dated the 1st July, 1983 of the Madhya Pradesh Hi gh Court in
Crimnal Revision  No. 105 of 1983 and Msc. Crl. Case No.
366 of 1983.

S.T. Desai, MS. Ganesh and S.C. Dagadiya, for the
appel | ant s.

Ravi ndra Bana and A. K. Sanghi for the respondents.

The Judgenent of the Court was delivered by

CHI NNAPPA REDDY, J. Special Leave granted.

A complaint was laid by the  State of Mdhya Pradesh
through the Inspector, Food and Civil Supplies, Dewas
agai nst the two petitioners Sheor at an Agar wal and
Raghunandanl al Chaturvedi, the Managing Director ‘and the
Producti on Manager of Ms b5-S Linmted, a public Limted
Conpany with its registered office at Calcutta, for alleged
violations of clause 2 (c)(i) and 3 of the Madhya Pradesh
Pul ses, Edible G| Seeds and Edible G| Deal ers Licensing
Order, 1977 and clause 3 of the Madhya Pradesh Essentia
Commodities (Price Exhibition and Price Control) Order, 1977
read with sections 3 and 7 of the Essential Commopdities Act.
The petitioners noved the Hi gh Court of Madhya Pradesh under
sections 397 and 482 of the Code of Crimnal Procedure to
guash the Proceedi ngs against themon the ground that they
could not, in law, be prosecuted unless the Conpany itself
was prosecuted. The High Court overruled the  contention
rai sed on behalf of the petitioners. Hence these two appeal s
by Special Leave under Article 136 of the Constitution.

721

Shri S. T. Desai, |earned counsel for the petitioners,
urged the sane contention before wus, relying for  that
purpose upon the language of s. 10 of the Essentia
Commodities Act, and the decision of this Court in State of
Madras v. C. V. Parekh and another and the decision of sone
Hi gh Courts: State of @ujarat v. Chandulal Jethalal, Mrji
Brothers GI MII v. State of Karnataka, Santi Kunmar
Agarwal a v. State.

W do not think that the |anguage of s. 10 of the
Essential Comodities Act justifies the subm ssion nade on
behal f of the petitioners that if it is alleged that the
person contravening the order made under the Essentia
Commodities Act is a Conmpany, the prosecution of the
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Directors, the officers, and servants of the Conpany or
ot her persons is precluded unless the Conpany itself s
prosecuted. W are afraid the subnission made on behal f of
the petitioners proceeds upon a misunderstanding of the
decision of this Court in State of Madras v. C V. Parekh
(supra). So do the various other decisions of H gh Courts
cited before us.

Section 10 of the Essential Commodities Act is as
fol |l ows:
"(1) If the person contravening an order nade
under Sec. 3 is a conpany, every person who, at the
time the contravention was conmtted, was in charge of,
and was responsible to, the conpany, shall be deened to
be guilty of the contravention and shall be liable to
be proceeded agai nst and puni shed accordingly:
Provided that nothing contained in this sub-
section shall = render any - such person liable to any
puni shment if he proves that the contravention took
pl ace wi thout ~his know edge or that he exercised al
due ‘di-l'i gence to prevent such contravention
(2) Notwi thstanding anything contained in sub-
section (1), where an offence under this Act has been
conmitted by a company and it is proved that the
of fence has been committed with the consent or
conni vance of, or-is attributable
722

to any neglect on the part of, any director, nanager

secretary or ot her officer of the conpany such

di rector, manager, secretary or other officer shal

al so be deened to be guilty of that offence and shal

be liable to be proceeded against and  punished

accordi ngly.

Expl anati on- For the purpose of this section,-

(a) "company" neans any body corporate, and includes a

firmor other association of individuals; and
(b) "director” in relation to a firmnmeans a partner
inthe firm"

The Section appears to our mnd to be plain enough. If the
contravention of the order nmde under Section3 is by a
Conpany, the persons who nmay be held guilty and punished are
(1) the Conpany itself (2) every person who, at the tine the
contravention was conmmitted, was in charge of, and  was
responsi ble to, the Conpany for the conduct of the business
of the Conpany whom for short we shall describe as the
person-in-charge of the Conpany, and (3) any director,
manager, secretary or other officer of the Company with
whose consent or connivance or because of negl ect
attributable to whomthe offence has been commtted, whom
for short we shall describe as an officer of the Conpany.
Any one or nore or all of them may be prosecuted and
puni shed. The Conpany al one may be prosecuted. The person-
in-charge only nmy be prosecuted. The conniving officer may
i ndividually be prosecuted. One, sone or all may be
prosecuted. There is no statutory conpulsion that the
person-in-charge or an officer of the Conmpany nmay not be
prosecut ed unl ess he be ranged al ongsi de the Conpany itself.
Section 10 indicates the persons who nmay be prosecuted where
the contravention is made by the Conpany. It does not |ay
down any condition that the person-in-charge or an officer
of the Conpany may not be separately prosecuted if the
Conpany itself is not prosecuted. Each or any of them nmay be
separately prosecuted or alongwith the Conpany. Section 10
lists the person who nmay be held guilty and punished when it
is a Conpany that contravenes an order nmade under Section 3
of the Essential Conmobdities Act. Naturally, before the
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person in-charge or an officer of the Conpany is held guilty
in that capacity it nust be established that there has been
a contravention of the order by the Conpany. That shoul d be
axiomatic and that is all that the Court laid down in State
of Madras v. C. V. Parekh (supra) as a careful reading of
that case will show and

723

not that the person-in-charge or an officer of the Conpany
must be arraigned simultaneously along with the Conpany if
he is to be found guilty and punished. The follow ng
observations made by the Court clearly bring out the view of
the Court: -

"It was wurged that  the two respondents were in charge

of, and were responsible to, the conpany for the

conduct  of t he ~busi ness of t he Conpany and,
consequently, they nust be held responsible for the
sal e and for thus contravening the provisions of clause

5 of  the lron and Steel (Control) order. This argunent

cannot be accepted, because it ignores the first

condition for the applicability of S. 10 to the effect

that the person contravening ‘the order nust be a

conpany itself. In the present case, there is no

finding either by the Magistrate OR by the Hi gh Court
that the salein convention of clause 5 of the Iron &

Steel (Control) order was nmade by the Conpany. In fact,

the Conpany was not charged with the offence at all

The liability of the persons in charge of the Conpany

only arises when the contravention is by the Conpany

itself. Since, in this case, there is no evidence and
no finding that the Company contravened C. 5 of the

Iron & Steel (Control), order the two respondents could

not be held responsible. The actual contraventi on was

by Kamdar and Vill abhadas Thacker and any contravention
by them would not fasten responsibility ' on the
respondents.”

The sentences wunderscored by us clearly show t hat what
sought to be enphasised was that there should be a finding
that the contravention was by the Conmpany before the accused
could be convicted and not that the Conpany itself should
have been prosecuted along wth the accused. "W are
therefore clearly of the viewthat the prosecutions are
mai ntai nable and that there is nothing in section 10 of the
Essential Comodities Act which bars such prosecutions.

The |l earned counsel also invited our attention to-the
decisions in Durgamata Ol MIIl v. Calcutta Miunicipality,
D.K. Jain v. State and Chander Bhan v. The State. None of
these cases has any application. They arose ~under the
Prevention of Food Adulteration Act and it is unnecessary
for us to consider them The appeals are rejected.

M L. A Appeal s di sm ssed.
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