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ACT:

Constitution of India, arts. 136 and 226- Representati on of
the People Act, 1951 (Act XLIIIl of 1951), ss. ~33(2), 99,
105, 123 (8)-Order of the tribunal under s. 105 declared as
final and concl usi ve-Wether affects discretionary powers of
Supreme Court and High Courts under arts. 136 and 226-
El ected candidate nominated or seconded by CGover nirent
servant-Legal effect thereof Oders of tribunal,  contents
of .

HEADNOTE

(1) The unfettered discretionary powers conferred on - the
Suprenme Court and the Hi gh Courts by arts. 136 and 226 of
the Constitution respectively cannot be taken away  or
whittled down by the legislature and therefore s.” 105 of the
Representati on of the People Act, 1951, which provides that
every order of the tribunal under the Act shall be final and
concl usive did not affect such powers.

(2) In view of the provisions of s. 16 of the
Representation of the People Act, 1950, and the provisions
of ss. 33 (2) and 123 (8) of the Representation  of the
People Act, 1951, an election to a State Legislative
Assenmbly is not invalidated when the elected nenmber is
ei t her nom nated or seconded or both by a CGovernnent servant
or servants.

(3) The Suprene Court recorded its disapproval of the way
in which the Election Tribunal shirked its duty and tried to
take a short cut in deciding only two of the twelve issues
framed and thus acted agai nst the provisions of s. 99 of the
Act .

JUDGVENT:
ClVIL APPELLANTE JURI SDI CTION: Civil Appeal No. 239 of 1953.
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Appeal by special |eave fromthe Order and Judgnent dated
the 5th Septenber, 1953, of the Election Tribunal, Cuttack
in Election Case No. 5 of 1952.

S. B. Jathar for the appellant.

S. P. Sinha (R Patnaik, with him for the respondent.
1954. February 4. The Judgnent of Mahajan C J. Mikherjea,
Das and Ghulam Hasan JJ. was delivered by Das J. Vivian
Bose J. delivered a separate judgment.

DAS J.-The question here is whether an election to

a State Legislative Assenbly is invalidated when the
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menber’s nomination was either proposed or seconded, or
both, by a Government servant or servants.

The appellant was a minister in the State of Orissa. He was
noni nated as a candi date for the Oissa Legislative Assenbly
and was |ater declared to have been elected. One of his
rivals was the 1st respondent who filed an election petition
chal | engi ng the el ection on a nunber of grounds, anong them
the followng.

The appellant-had filed about two dozen nomi nati on papers.
In five of themthe proposer was a Governnment servant and in
four the seconder. The 1st respondent stated that this was
the first step in a scheme to get the assistance of
Government officers in furtherance of the appel l ant’s
election and to "use and utilse" them "for the purposes of
the election." There were al so other allegations Wich we
need not consi der here.

The appellant nade counter allegations against the 1st
respondent, whom he had defeated, but they do not concern us
ei t her.

The El ection Tribunal framed twelve issues and examined 101
wi tnesses, but when it cane to nake its order it proceeded
to decide only tw issues instead of _deciding the  whole
case. It held that as the proposers and seconders referred
to above were admttedly CGover nient servants t hat
constituted a major corrupt practice and so invalidated the
el ection under section 123 (8) of the Representation of the
Peopl e Act, 1951 (No. XLIIIl of 1951). The other of the two
deci ded i ssues does not concern this appeal

The appel | ant thereupon petitioned the H gh Court for a wit
of certiorari Under article 226 of the Constitution. The
Hi gh Court refused to interfere. The |earned Judges held
that there was no want of jurisdiction in the tribunal ~and
that the tribunal’s viewof the law was ~a possible and
reasonable one , accordingly, as the High Court was not a
court of appeal fromthe tribunal, they were not called upon
to decide the question as a court of appeal

The appellant was granted special |eave to appeal by /this
court against the order O the Election Tribunal

915

A question of 'great public inportance affecting Governnent
servants is involved and we deemit right to exanine the
guesti on under our special jurisdiction under article 136.
The only sections we are called upon to consider -are
sections 33 (2) and 123 (8). The forner provides that-

"Any person whose nanme is registered in the electoral rol
of the constituency and who is not subject to any
di squalification nment i oned in section 16 of t he
Representation of the People Act, 1950 (XLIIl of 1950) nmay
subscri be as proposer or seconder as man nom nation papers.
as there are vacancies to be filled..

According to the latter-

"The obtaining or procuring or abetting...... by a candi date
or his agent or, by any other person with the ’'connivance of
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a candidate or his agent, any assistance for the furtherance
of the prospects of the candidate’s election fromany person
serving under the Governnent of India or the Governnent of
any State other than the giving of vote by such person”
shall be deened to be a major corrupt practice for the
purposes of the Act. A corrupt practice of this kind
entails disqualification for nmenbership (section 140).
Section 33 (2) is general and confers the privilege of
proposing or seconding a candidate for election on every
person who is registered in the electoral roll provided be
is not disqualified under section 16 of the Act of 1950.
That section excludes three classes of persons but not
Government servants, unless of course they happen to fal
within those classes. Therefore, so far as section 33 (2)
is concerned, a Governnent servant is entitled to nominate
or second a candi date for election unless he happens to fal
in one of the three excluded categories. The question is
whet her section 123 (8) takes away from Government servants
that which section 33 (2) gives'to them W do not think it
does.

Viewi ng the question as a plain matter of construetion, we
find that when section 33(2) was franmed those
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who passed it had in mnd the desirability of excluding
certain classes of 'persons fromits scope and they chose to
limt those classes to three. Therefore, in the absence of
express provision to the contrary el sewhere, or unless it
follows by necessary inplication, the section nust be
construed to nean that those not. expressly  excluded are
intended to be included. As Governnment servants are not in
the excluded categories it follows that ' so far as this
section is concerned they are not  disqualified from
proposi ng and secondi ng a candi date’ s nomi nation

Now, does section 123 (8) contain-express provision to the
contrary or can such provisionbe inferred by necessary
inmplication? It is usual, when one section of an Act takes
away what another confers, to use 'a non obstante clause and
say that "notwi thstandi ng anything contained in section so
and so, this or that will happen", otherwise, if both
sections are clear, there is a head-on clash: It “is the
duty of courts to avoid that and, whenever it is possible to
do so, to construe provisions which appear to conflict  so
that they harnonise

What exactly does section 123 (8) forbid? It~ is the
obtaining or procuring etc., of "any assistance.........
ot her than the giving of vote by such person." Therefore, it
is permissible for a candidate to canvass CGover nirent
servants for their votes and if a Governnent servant chooses
to reveal his hand it would be perm ssible for the candi date
to disclose the fact and use it in furtherance of his
el ection, for the law inmposes no secrecy on the intentions
of those who, of their own free will, choose to say how they
intend to vote. They cannot be conpelled to disclose the
fact and any inproper attenpt to obtain such infornmation
would be a corrupt practice, but equally, they are not
conpleted to keep the fact secret if they do not wish to do
so; nor is the candidate. |If therefore the law pernits
this, we find it difficult to see howin the same breath it
can be said to have taken away the right expressly conferred
by section 33(2). The policy of the law is to keep
Government servants al oof frompolitics and also to protect
them from bei ng i nposed on, by those with
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influence or in positions of authority and power, and to
prevent the machinery of Governnent from being used in
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furtherance of a candidate’s return. But at the sane tinme
it is not the policy of the law to disenfranchise themor to
denude them al together of their rights as ordinary citizens
of the |and. The bal ance between the two has, in our
opi ni on, been struck in the manner indicated above.

But though it is permssible for a candidate to go that far,
he cannot go further and if the procurenent of Governnent
servants to propose and second a nom nation is part of a
plan to procure their assistance for the furtherance of the
candidate’s prospects in other ways than by vote, then
section 123(8) is attracted, for in that case, the plan, and
its fulfillment, rmust be viewed as a connected whol e and the
acts of proposing or 'seconding which are innocent in
t hensel ves cannot be separated fromthe rest.

Qur conclusion on the prelimnary issue nay also be
supported on another ground.. The mgjor corrupt practice
referred to in clause (8) of section 123 consists in
obtai ning or procuring or abetting or attenpt to obtain or
procure by a candidate or his agent etc., any assistance for
the furtherance of the prospects of the candidate' s election
from any person serving under the Governnment of India or the
CGovernment of any State other than the giving of vote by
such person. In order, therefore, to bring a case wthin
the mschief of that clause the assistance nmust be for the
furtherance of the prospects of the candidate’'s election

Section 79(b) defines a candi date as neaning

" a person who has been or clains to have been noninated as
a candidate at any el ection, and any such person shall be
deened to have been a candidate as fromthe tine when, wth
the election in prospect, he began to hold hinself out as a
prospective candidate."

Unl ess, therefore, a case falls withinthe latter  half of
the definition a person becones a candi date under the. first
part of the definition only when he has been duly nomi nated
as a candi date and the furtherance of

918
the prospects of a candidate's election nust, therefore, in
such a case comence from after that stage. Al t hough

evidence was adduced on both sides, there has been no
finding so far on questions of fact which may or ~may not
bring the case within the second part of the definition. In
the absence of such a finding the case nust be regarded, for
the purpose of the prelimnary issue, as governed by the
first part of the definition and as such the proposing and
seconding by a Governnent servant cannot ~be regarded as
"assistance for the furtherance of the prospects  of the
candidate’s election.” In this view of the matter also, the
judgrment of the Election Tribunal cannot be sustained.

W set aside the order of the tribunal and remt the case to
t he El ecti on Commi ssion wth directions to it to
reconstitute the tribunal which tried this case and to
direct the tribunal to give its findings on all the  issues
rai sed and to make a fresh order

Qur power to make such an order was not questioned but it
was said that when the legislature states that the orders of

a tribunal under an Act like the one here shall be
conclusive and final (section 105), then we should not
interfere. It is sufficient to say that the power s

conferred on us by article 136 of the Constitution and on
the Hi gh Courts under article 226 cannot be taken away or
whittled down by the legislature. So long as these powers
remain, our discretion and that of the Hgh Courts is
unfettered.

W w sh to record our disapproval of the way in which this
tribunal shirked its work and tried to take a short cut. It
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is essential that these tribunals should do their work in
full. They are ad hoc bodies to which remands cannot easily

be made as in ordinary courts of |aw. Their duty under
section 99 is,

" where any charge is made in the petition of any corrupt or
illegal practice having been conmtted at the el ection”

to record

" a finding whether any corrupt or illegal practice has or
has not been proved to have been commtted...and the, nature
of that corrupt or illegal practice."
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Al so,

" to give the nanes of all persons, if any, who have been
proved at the trial to have been guilty of any corrupt or
illegal practice and the nature of that practice."

Their duty does not end by declaring an election to be void
or not because section 99 provides that in addition to that
" at “the time of making an ‘order under section 98the
tribunal shall al so make an order etc........
A nunber. of allegations were made in the petition about
corruption and illegal _practices,  undue influence and
bri bery. It was the duty of the tribunal not only to
enquire into those ~allegations, as it did, but also to
conplete the enquiry by recording findings about those
al | egations and either condemm or clear the candidate of the
char ges nmade

W nmake no order about costs.

Bose J.-1 agree on all but one point. | have some doubt
about the reason given by ny |earned brother which is based
on the definition’ of "candidate" in the Act. | prefer not

to express any opinion that one point.

Case renanded

Agent for the appellant: Ratnaparkhi Anant Govi nd.
Agent for respondent No. 1 A D. Mathur




