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ACT:

I ncomet ax- Assessnent- Si ngl e transacti on of Purchase and sal e
of land-If a venture in the nature of trade or capita
i nvestment -Test-Dom nant intention-Onus-lndian |ncome-tax
Act, 1922 (XI O 1922), SS. 2(4), 10

HEADNOTE:

The question for decision in this appeal was whether a
single transaction of sale of |and measuring about three
gquarters of an acre was an adventure in the nature of ' trade
so as to mmke it liable to incone-tax. The assessee
appel | ant, an Engi neer by profession, was engaged in various
busi ness activities including that of an engineering firm
but, admittedly, had no dealing, except the one in question
in respect of land. |In 1946 be entered into an agreenent
wi th the H ndusthan Co-operative |Insurance Society Ltd. for
the purchase of the land in question and paid a sumof Rs.
32,748 in two instal ments, being 25% of the estimated tota
price of the land. As his construction activities declined
and the Governnent, who had requisitioned the | and, were not
imediately releasing it, the appellant sold his rights
under the agreement to a third party in 1947 and thereby
received a sumof Rs. 74,000 odd in excess of the anpunt
paid by himto the Society. The land, however, was not
rel eased by the Government until 1949, The . | ncone-t ax
Oficer held that the transaction was an adventure in the
nature of trade and the said sumwas a profit therefrom
taxabl e under s. 10 of the Inconmetax Act, and included it in
t he assessabl e i ncore. The Appel | ate Assi st ant
Conmi ssioner, in appeal, held that the assessee, a nman  of
neans, had intended to purchase the land for his own use,
and that the notive of profit was entirely absent when the
purchase was nade and that as it was a case of appreciation
of capital, he was liable to pay Capital Gains tax. The
Appel | ate Tribunal on appeal by the Departnent, reversed the
findings and the decision of the Appellate Assi st ant
Comm ssioner and affirned that of the Income-tax Oficer
After the assessee had obtained from this Court specia
| eave to appeal, he nade an application to the H gh Court
under s. 66(2) of the Income-tax Act, which that Court
di sm ssed as being barred by limtation.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

Hel d, (per Bhagwati and Sinha, JJ., Kapur, J., dissenting)
that admttedly the transaction in question being a single
instance of its kind, and not in the Iine of the business of
the assessee, it was for the Departrment to prove that the
domi nant intention of the appellant, when he entered into
the agreement with the Society, was to enbark on a venture
in the nature of

847

trade as distinguished froma capital investnent, and they
having failed to do so, the appeal nust succeed.

Conmi ssioners of Inland Revenue v. Reinhold, 34 T. C. 389,
appl i ed.

There could be no doubt, as held by the Court, that the
guestion for decision involved in such cases was one of |aw
or a mxed question of fact and | aw.

G Venkat aswanmi  Nai du and Co. v. The Commi ssioner of |
come-t ax, Al.R 1959 S.C. 359, referred to and
di sti ngui shed.

The line of denmarcation, however, between an isolated trans-
action —and a venture in the nature of trade was very thin
and each case had to be decided on the total inpression al
its facts and circunstances nade on the nind of the judge.
Case-| aw revi ewed.

KAPUR, J.--Even though the powers of this Court under Art.
136 of the Constitution were very wide, they had to be
exercised within the limts inposed by its own decisions and
one such limtation was that this Court would not ordinarily
interfere on questions of fact. Since the question involved
in the instant case was a mi xed question of |law and fact,
the facts should properly be found by the body whose
excl usive function under the I'ncome-tax Act was to do so.

G Venkat aswam Nai du & Co. v. The Commi ssioner of |Incone-
tax, A l.R 1959 S.C. 359 and Dhakeswari Cotton MIIls v. The
Conmi ssi oner of Income-tax, [1955] i S.C. R 94l, referred
to.

Nor could an assessee be allowed to by-pass the procedure
prescribed by ss. 66(1), 66(2) of ‘the Income-tax Act to have
guesti on of | aw determ ned.

Since, however, the Appellate Tribunal had, in the instant
case, failed to consider certain essential facts, the case
should be remtted to it for a proper decision inthe 1|ight
of the observations nade by this Court.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 347 of 1955.
Appeal by special |eave fromthe judgment and order dated
March 26, 1954, of the Inconme-tax Appellate Tribunal
Calcutta, in Incone-tax Appeal No. 5263 of 1953-54.

A V. Viswanatha Sastri and Sukumar Chosh, “for t he
appel | ant .

G K. Daphtary, Solicitor-General of India, B. Ganapathy,
R H Dhebar and D. CGupta, for the respondent.

1959. WMay 4. The Judgnent of Bhagwati and Sinha, JJ., was
delivered by Sinha, J. Kapur, J. delivered a separate

Judgnent .
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SINHA, J.-The only question for determination in this appea
by special I|eave, is whether the solitary transaction in

respect of about three quarters of an acre of land in the
suburbs of Calcutta, was an adventure in the nature of trade
and, therefore, liable to incone-tax. The assessee is the
appel | ant . He chal l enges the correctness of the order of
the I ncone-tax Appellate Tribunal, Calcutta Bench, Calcutta,
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dated March 26, 1954, passed in |I.T.A 5263 of 1953-54, in
respect of the Assessment year 1948-49, reversing that of

the Appel |l ate Assistant Commi ssioner of |ncometax, Range " C
", Calcutta, dated Septenber 5, 1953.

The facts of this case leading upto this appeal are as
follows: The appellant is engaged in various types of

busi ness activities, being a share-holder and Director or

Managi ng Director of several limted liability concerns, and
is also a partner in the firmknown as " Pioneer Engineering
Wrks ". In respect of his incone during the previous two
assessment years, the appellant was assessed to incone-tax
on the sunms of Rs. 53,000/-(1946-47) and Rs. 59, 000/- (1947-

48). The appellant holds investnents in shares of the value
of Rs. 2,45,000/-, out of which, according to the assessee,

shares of the value of 'Rs. 1,95,6000/-, though standing in
his nane, belong to other menbers of his famly, including
his father and his wfe.

The Hindust han Co-operative |Insurance Society Limted, of

Calcutta, / (hereinafter referred to as " the Society "),

acquired ' a bl ock of about 578 bighas of land |ying between
Di anond Harbour Road and Tolly's Nullah, wthin t he
Munici pal limts of the Corporation of Calcutta, between the
years 1940 and 1942. The Society decided to level the |and
thus acquired and to open out roads and after devel oping the
same, it subdivided it into small plots and sites in
di fferent blocks suitable for residential purposes under its
scherme called " The New Alipore Land Devel oprent Schene No.

XV ". The Society offered such plots for sale. One -such
plot, being plot No. 77 in block " E " of the said Schene,

was agreed, by an agreenent dated January 10, 1946, to be
sold to the assessee at the rate of Rs. 2,550/- per Kkatha.

I n pursuance of the said agreenent, the assessee paid to the
Soci ety, a sum of
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Rs. 13,099/- being 10% of the estimated price of the plot

with an approximate area of 51 kathas, which subsequently,

on exact neasurenent, was found to be 45-56 kat has.

Subsequently, on the acceptance of his offer, the ‘appell ant

paid another SUM of Rs. 19,649 (onitting annas), being 15%
of the estimated price. Thus, in all, a sumof Rs. 32,748/-

bei ng 25% of the estimated total price of the |and, was paid
by the assessee to the Society. Al this-area which the

Society had wundertaken to develop and sell to different
purchasers in small plots, was in occupation of t he
CGover nrent , which had requisitioned it for purposes

connected with the prosecution of the Second Wrld War.
Hence, one of the terms of the transaction between the
assesee and the Society, was that the transaction of
purchase would be conpleted within six nonths of the | ands
being released from Governnent occupation. It was further
stipulated that the assessee would be entitled to apply,
within three nonths of the receipt of the notice of de-
requisition, for extension of time not exceeding one year

for the conpletion of the transaction on the condition  that
he paid interest at the rate of 7% per annum on the
out standi ng anmount, during the extended period. If the
assessee, as purchaser, paid to the Society another sum
which, together with Rs. 32,748/-, already paid, would
amount to 50%of the total price of the plot in question
(within six nmonths of the notice of de-requisition), he
could get a conveyance of the property on his executing an
English Mortgage for the renmining 50% of the price carrying
interest at the rate of 7% on the expiry of these aforesaid
Si X nont hs. As there was an apprehension that the
CGovernment mght acquire the whole property for its own
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purpose, it was further stipulated that in the event of such
an acquisition by Governnent, the agreenent for sale would
stand rescinded, and the assessee, in that event, would be
entitled to re-paynent of the anpbunts paid by him to the
Society by way of advance for the conpletion of the

transaction. The assessee’'s case is that as the terns of
the paynent of purchase-price in several instalnents, as
af oresai d, were convenient to him

107
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he agreed to take the plot on the conditions aforesaid, with
a view to building a residential house for hinmself and
constructing a workshop in connection wth his business
activity. At the end of the Second Wrld War, the
assesee’s construction activities began to decline, and
there was no inmediate prospect of the land in question
bei ng de-requi si'ti oned by Gover nment . In t hose
ci rcunmst ances, the assessee negotiated for the assignnent of
his rights wunder the agreenent with the Society, to Ran

Yuddha Rajya Devi- of Nepal. The Rani appeared to have taken
a fancy to the plot and to have nmade an attractive offer to
the appellant. Hence, after exchange of letters between the
parties, it was agreed between themthat a sum of Rs.
1,07,000 odd would be deposited by the Rani wth the
assessee on suspense account until the transaction of sale
between the Society as the vendor and the Rani or her
nomni nee, as the vendee, would be -executed and t he
transaction of purchase finalised upon her undertaking to
pay the sum of Rs. 98,000 odd to the Society, which was the
out st andi ng anount of the sale-price in respect of the plot
agreed by the assessee to be purchased by him from the
Soci ety. After a good deal of correspondence, on  Decenber
27, 1950, the Society executed a deed of conveyance in
respect of the said plot, to the daughter of the said Ran

as the vendee. The aforesaid vendee executed a deed of
nortgage in favour of the Society for the outstandi ng anpount
of Rs. 50,900/-, after paynent of Rs. 32,700 odd to the

Society. In the result, the assessee received, on ' April 3,
1947, a sumof Rs. 1,07,000 odd fromthe Rani, in pursuance
of the agreenment between her and the assessee. Until the

execution of the sale-deed between the Society and the
Rani’s nom nee, as aforesaid, the assessee continued to be
liable to the Society in respect of the agreenent of January
10, 1946. The assessee, thus, received fromthe Rani a sum
of Rs. 74,000 odd in excess of the amount paid by himto the
Society. The property, including the plot in question, was
not de-requisitioned until some time in 1949.

In respect of the assessment year 1948-49, ‘the assessee
filed a return of his income to the Incone-tax
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Departnment, showing a loss of Rs. 2,000 odd  for the
financial year 1947-48. In pursuance of the notice under s.
23(2) of the Income-tax Act, the assessee appeared before
the I ncone-tax Officer, Calcutta, and produced all his books
of account, including his bank accounts. The | ncone-t ax
Oficer, on an examnation of the accounts, and after
guestioning the assessee, canme to the conclusion that the
assessee had nade a profit of Rs. 74,000 odd from the
transaction in -question, which, according to him was an
adventure in the nature of trade. Hence, on an exam nation
of the assessee’s accounts, the Income-tax O ficer included
the sumof Rs. 74,485/- as profit froman " adventure in the
nature of trade "-taxable under s. 10 of the Income-tax Act-
as one of the itens of inconme accrued to the assessee during
the assessment year 1948-49.
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The assessee went up in appeal to the Appellate Assistant
Conmi ssi oner of |ncone-tax, and chall enged the concl usion of
the Incone-tax Oficer that the sumof Rs. 74,000 odd was
profit from an adventure in the nature of trade. It was
al so taken as one of the grounds of appeal by him that in
any event, the receipt accrued to the assessee only in 1950,
after the transaction of sale had been conpleted as between
the Rani’s nom nee and the Society. The Appellate Assistant
Conmi ssioner did not agree with the Inconme-tax Oficer that
the assessee was not in a position either to conplete the
transaction of purchase by paying the full amunt of
consi deration, or to erect a building thereon, or to use the
land in any other way.  He pointed out that wunder the
Schene, the Society had offered ternms of purchase on
i nstal mrents and on execution of a nortgage in respect of the
vended property to the extent of 50% of the consideration
noney. He also pointed out that the assessee bad
consi derabl e investnments to the extent of Rs. 2,45,000/- in
shares' of different limted concerns. He, therefore, cane
to the conclusion that the assessee was a man of neans, and
that it —could not be said that he  had not intended to
purchase the plot for his owm use. He further hold that the
notive of making a profit at the tine of the purchase, had
not been established by the Departnent,
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and that it was a " solitary transaction ". On these
findings, he found hinself unable to confirmthe finding of
the I ncone-tax Officer that the profit was froman adventure
in the nature of trade. He took the view that the appellant
had made an investnent whi ch had appreci ated considerably in
val ue, and that it was undoubtedly a case of appreciation of
capital. Treating it as a " Capital Gin ", he cane to the
conclusion that as the paynment bad been nade in 1947, the
gain accrued in that year and not in the year 1950, as
cont ended on behal f of the assessee. In the result, he made
himliable to pay Capital Gains tax.

The Departnent went up in appeal to the Inconetax Appellate
Tribunal, which, by its judgnent dated March 26, /1954,
allowed the appeal. The Tribunal pointed out that the
assessee was not a nman of such large neans as to think of
acquiring the plot for his own residential or  business
purposes. The admtted shares worth Rs. 2,45,000/- standing
in his name, the Tribunal pointed out, were held by the
assessee, 1in respect of the nmajor portion, on behalf  of
other nenbers of his family. The Tribunal also observed
that Rs. 32,748/- paid by the assessee to the Society had
been paid out of borrowed nmoney. This conclusion does not
appear to have been well-founded in fact. The accounts do
show credits in favour of the assessee of a larger anount.
The Tribunal also pointed out that wundoubtedly the "
assessee is a keen businessman and has a nunmber of varied
busi ness interests. Admttedly, he is a director of about a
dozen concerns and nanaging director of two or three. Her
is -/8/- annas partner in an Engi neering concern which is
carrying out a number of construction and other contract
wor ks. He is an Engi neer by profession and a resident of
Cal cutta." The Tribunal based its conclusion that the sale
was an adventure in the nature of trade, and that the
profits, thus nade, were assessable to incone-tax, on the
foll owi ng grounds: ---

That the paynent by the assessee to the Co. operative
Society, of Rs. 32,748/-, cane out of a |oan taken for the
purpose from a conpany (which conclu. sion, as already
poi nted out, is not borne out by the entries in the books of
account of that conpany);




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 15

853

2. That the assessee could not have paid the balance of
Rs. 98,000 odd, the outstanding amount of the purchase-
noney, to the |Insurance Conpany ;

3. That the assessee had no neans to construct a house on
the land, and lastly,
4, That the site itself fetched no incone, thus, show ng

that it could not be an investnent but only an excursion
into the real mof trade

Against this decision of the Appellate Tribunal, t he
assessee nmoved this Court and obtained special Ileave to
appeal

Before we deal with the main question in controversy in this
appeal, we would Iike to make sone general remarks on the
nature of the questions involved in this case. It is not

di sputed on behalf of the respondent that the question now
before us, is a question of law, or a m xed question of fact
and | aw, as has been recently laid down by this Court in the
case of G Venkataswam Naidu and Co. v. The Conm ssi oner of
I ncome-tax (1). Speaking for the Court, Gajendragadkar, J.,
after a detailed discussion of the decisions of this Court
Meenakshi M Ils, Madurai v. Conmis. sioner of Income-tax,

Madras (2) and The Oiental Investnent Co.,, Ltd. wv.
Conmi ssi oner of |ncone-tax, Bonbay (3), and of the House of
Lords, in Edwards /'v. Bairstow (4), came to the conclusion

that the question arising in the case, is a nmxed question
of law and fact, and, therefore, opento exam nation by this
Court. In G Venkataswan Naidu and Co. v. The Conmi ssi oner
of Income-tax (supra), the question raised, was exactly
simlar to the question now before us, though in a different
setting of facts. H s conclusion nmay be stated in his own
words as follows: -

“ In other words, in reaching the conclusion that the
transaction is an adventure in the nature of trade, the
tribunal has to find primry evidentiary facts and then
apply the legal principles involved in the expression "
adventure in the nature of trade " used by s. 2, sub-s. (4).
It is patent that the clause "in the nature of trade

postul ates the existence of certain elenents in

(1) A 1.R 1959 S.C 359.

(2) [1956] S.C.R 691

(3) [1958] S.C.R 49.

(4) 36 T.C 207.
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the adventure which in law would invest it wth the
character of a trade or business;. and that woul d nmake the
guestion and its decision one of mxed | aw and fact."

"In that view of the matter, this Court further pointed out
that the nore proper formof the question is " whether, on

the facts and circunstances proved in the case, t he
inference that the transaction in question is an “adventure
in the nature of trade is in law justified." The recent

decision of this Court has exam ned al npost all the relevant
cases decided in Indian as also English and Scotch Courts,
and thus, our task in the present case, has been very nuch
simplified. It has further been observed in that case, nore
than once, that judicial opinion was unaninmus that no
general principles or universal tests could be laid down,
which could govern the decision of all cases in which the
guestion for determnation is simlar to the one now before
us. Each case nust be determ ned on the total inpression
created on the mnd of the Court by all the facts and
ci rcunst ances disclosed in that particular case. Hence, no
deci ded case can, strictly speaking, be a precedent which
could govern the decision of a later case, involving a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

simlar question. Those decisions can be used only by way

of illustrations of the different view points which have a
bearing on the decision of the case in hand. It has also
not been disputed that in a case where a transacti on under
exam nation, is not inthe |line of the business of the
assessee, and is ail isolated or a single instance of a
transaction like that, the burden lies on the Revenue to
bring the case within the words of the statute, .nanely,

that it was an adventure in the nature of trade. That the
onus is on the Departnent, has been clearly laid down by
Lord Garnmount in the case of Commi ssioners of Inland Revenue
v. Reinhold (1). That was a case in which the respondent,
the assessee, was a director of a conpany carrying on the
busi ness of WarehouseneD, and had bought four houses in
January, 1945, and sold themat a profit in Decenber, 1947.
He adnmitted that he had bought the property with a

(1) 34 T. C 389, 393.

855
view to resale, and had instructed his agents to sell the
same whenever a suitable purchaser was forthcom ng. The

assessee was mmmde liable for tax in'respect of the profit
made by himon the resale. On an appeal by the assessee
before the CGeneral Comm s--7 sioners, it was contended on
his behalf that the profit on the resale was not taxable.
On behalf of the Crown, it was contended that t he
transaction of purchase and sale in question, constituted an
adventure in the nature of trade, and that, therefore, the
profits arising out of the transaction, were chargeable to
i ncome-t ax. The General Conmi ssioners, bei ng eqal |y
di vided, allowed the appeal. It was held by the Court of
Session (First Division) that the fact that the property was
purchased with a view to resale, did not, of itself,
establish that the transaction was an adventure in the
nature of trade, and that, therefore, the determ nation by
the Conmissioners was justifiable inlaw. The Court, in
comng to that conclusion, took “into account the con-
siderations that the respondent was not a property agent,
and that his business was not, in.any way, associated wth
the purchase and sale of estates. It was an isolated
transaction, even though the assessee had purchased a hote

and sold it again ten years previously. The Court rmade a
reference to the foll ow ng observations of Lord Bucknaster
in the case of Leeming v. Jones (1):-

e an accretion to capital does not becone incone
nerely because the original capital was invested in the hope
and expectation that it would rise in value; if it does so
rise, its realization does not nake it income."

Pl aci ng that decision al ong-side of the present case, |let us
see what its salient features are. Though the appellant is
engaged in various types of business as a share-holder or a
director inlimted liability concerns, as also in -building
contracts, dealing in landed estates is not in the liine of
his business. |If such a transaction were in the line of his
busi ness, it would not matter much whether, in the
assessment year, he had several such transactions or only
one. Even a single

(1) (1930) A C. 4l5, 420.
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transaction of dealing in |anded estates, being a part of
hi s business, would be liable to income-tax, if a profit is
made in that transaction. But., admttedly, the transaction
in question is the only one of its kind, ,rout of which the
appel l ant has nade a considerable profit which appears to
have been in the nature of a windfall. Wen he entered into
the agreement with the Society for the purchase of the plot,
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in January, 1946, he had expected that at the end of the
World War, the Government woul d rel ease the property from
its requisition, and that the Society will develop the |and
by laying the necessary roads and providing other anenities
to the plot-holders. But as the Governnent did not release
the property, and as the appellant was a businessman, who
was interested in return fromhis capital, and as he had
already paid Rs. 32,000 odd by way of advance towards the
purchase price, and as in 1947, at the end of the Second
Wrld War, his business in contracts for building con-
structions, began to decline, he, naturally, thought of
maki ng the best of the bargain. If he did not get out of
the transaction, his financial difficulties in neeting his
further liabilities wunder the agreenent, as a result of
slump in his nmain line of business, night lead to the
forfeiture of the -advance of Rs. 32,000 odd, he would
naturally be on the |ookout for a good purchaser. He was
lucky to find a lady with a | ot of noney to spare, who had,

as he alleged, taken a fancy to the plot in question. Thus,

he coul d ‘assign to her the benefit of his agreenment with the
Society on terms which were highly profitable to him There
is no clear evidence in support of the inference of the
Appel l ate Tribunal that the | and was purchased with the sole
intention of selling it later at a profit. The Tri buna

considered two alternatives in relation to this transaction-
one, that the land was purchased in order to build a
resi dential house, and the second, that it was purchased in
hope of selling it later for a profit. The first alterna-
tive, the Tribunal rejected on the ground that " be does not
seem to have very much of neans at his .disposal." That
itself is a statenent which does not bear close 'scrutiny.
During the two years previous to the year under assessnent,
t he appel I ant had
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been assessed to incone-tax on Rs. 53,000/- and Rs. 59,000/ -
, as already indicated. That does not |end countenance to
the surmse that the appellant ‘was not a nan of nmeans.
Admittedly, he held nmarketable shares of the value of / about
2 1/2 lacs of rupees, though all those shares standing in

his nane, were not clainmed by himas his om. Apparently,
he was carrying on a lucrative business during the
i medi ately preceding years. It is true that in the year of

assessment, on his own showing in his income-tax return, he
had suffered a | oss, but that may have been a turning point
in his fortunes, and that woul d not necessarily lead to the
inference that he was not in a sound financial position on
the date of the agreenent with the Society. 1t may be that
his hopes of flourishing in his business in the years to
come, were not realized after the conclusion of the Second
World War. But even assuning that the Tribunal was right in
its conclusion as to the second alternative, nanely, that
the purchase was made in the hope of making a profit | after
re-sale, the matter is not concluded. In this connection, a
reference may be nmade again to the decision in Conmm ssioners
of Inland Revenue v. Reinhold (supra), at p. 392, where it
was argued on behal f of the Revenue that a profit nade in a
transaction which was in the nature of an investnment in the
hope and expectation of a rise in price, my be an accretion
of capital, but that if at the time of the purchase, the
purchaser had resolved to sell the property in the event of
a profit being nade, and instructions had been issued to his
agents accordingly, the transaction could not have been
treated as an investnent, but was truly an adventure in the
nature of trade, and the profit thus made, nust be treated
as income. Thi s argunent was not accepted as valid. In
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that connection, reference was nade to the fol |l owi ng
observations of Lord Dunedin, in the case of Jones v.
Leenming (1) :-

P The fact that a man does not mean to hold an
investment may be an itemof evidence tending to show
whet her he is carrying on a trade or

(1) (1930) A. C. 415, P. 423.
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concern in the nature of trade in respect of his invest-
ments, but per se it leads to no conclusion whatever."

The deci sion of the House of Lords in the case afore. said,
which is also reportedin 15 T. C 333, is rather ins.

tructive. In that case, the appellant was a nenber of a
syndi cate of four persons, forned to acquire an option over
a rubber estate, with a viewto selling at a profit. The

option was secured, but the estate was considered to be too
smal | for re-sale. An option over another joint estate was
accordingly secured, and it was decided to resell the two
estates. toa public company to be forned for the purpose.
Anot her nenber of the syndicate undertook to arrange for
promotion of the conpany. The syndicate’'s rights were
transferred to a conpany. This conpany floated another
conpany to which the properties were sold. The syndicate's
profits were divided between the nenbers, and the appellant,
as one of the nenbers of the syndicate, was assessed to
income-tax in respect of his shares of the  profits. The
General Comm ssioners, on appeal, were of the opinion that
the interest in the property in-question had been acquired
with the sole object of naking a profit, and that there was
no intention of holding it as an investnent. Hence, the
assessment to incone-tax was affirmed.” The  King's Bench
Division, at the first hearing, remtted the case to the
General Conmmissioners for a finding as to whether there was
a concern in the nature of trade, and the Conmi ssioners
found that the transaction was not such a concern. It was
hel d by the House of Lords that the profits were not |iable
to tax on the basis that they were incone froman ‘adventure
in the nature of trade. Viscount Dunedin, in the course of
his opinion, referred, with apparent approval, to the dictum
in Ryall v. Noare (1), to the follow ng effect:

" A casual profit nade on an isolated purchase and sale,
unless nerged with simlar transactions in the carrying on
of a trade or business is not liable to tax."

He al so approved of the follow ng dictum of-Lawence, L. J.,
in the case of Leeming v. Jones (2)

(1) (1923) 2 K. B. 447, 454.

(2) (1930) 1 K. B. 270, 302,
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" 1t seens to ne in the case of an isolated transaction of
purchase and re-sale of property there is really no mddle

course open. It is either an adventure in the nature of
trade, or else it is sinply a case of sale and re-sale of
property."

Lord Warrington of dyffe, in the course of his opinion in
the case of Jones v. Leeming (1), nade the follow ng
observations, which apply with full force to the facts and
ci rcunst ances of the present case:

" Here we have a case of the acquisition of an item of
property and a profit made by the transfer thereof to

anot her. In this I can find nothing but a profit arising
from an accretion in value of the item of property in
guestion and the realization of such enhanced val ue. There
isin this nothing in the nature of revenue or incone. The

fact that the parties intended fromthe first to make a
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profit if they could does not in ny opinion affect the
guesti on we have to determne."

As already indicated, the Iline of denarcation between cases
of isolated transactions of purchase and sal e bei ng ventures
in the nature of trade, and those which are not such
ventures, if any, is very thin. The cases in which single
transactions have been held not to belong to the class of
ventures in the nature of trade, have been noticed above,
and the considerations which |ed those courts to hold that
such ventures were not liable to incone-tax, apply to the
case in hand. On the other side of the line, there is a
series of cases in which single transactions have been held
to have been ventures in the nature of trade, for reasons
which do not apply to the present case. W may notice sone
of the typical cases which illustrate the reasons for which
a single transaction was brought within the anbit of a
venture in the nature of trade. The case of Californian
Copper ~ Syndi cate (Limted and Reduced) v. Harris (Surveyor
of Taxes) (2), related to the purchase and sale of a mining
property. In that case, a conpany had been formed for the
purpose, —inter alia, of acquiring and re-selling a nmining
property. That conpany acquired some mning property

(1) (1930) A.C. 415, 425.

(2) 5 T.C 159.
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and sold the sane to a second conpany, consideration for the
sale being paid-up shares of the latter conmpany. It was

held by the Court of Exbhequer (Scotland) Second Division

that the difference between the purchase price and the val ue
of shares for which the property was exchanged was a profit
assessable to inconmetax. It was pointed out by the Court
that the case involved a deal which was a "proper " trading
transaction, one wthin the Conpany's power under. their
Articles, and contenplated as well as authorised by  their
Articles ". The ratio of the decision in that case appears
to have been that though it was a single transaction in
which profit was nmade, it was an adventure in the nature of
trade, being in the line of the business adopted by the
conpany. The next case of Martin v. Lowy (1) -is another
instance of a single transaction of purchase of  property
being treated as a venture in the mnature of -trade, on
account of the very nature and magni tude of —the commbdity
dealt in by a person whose usual |ine of business was wholly
outside the scope of the new venture. That was a case in
whi ch a whol esal e agricultural machi nery nmerchant, who never

had any dealings in linen trade, purchased from the
CGovernment its surplus stock of aeroplane linen~ (sone 44
mllion yards). |In order to dispose of this huge stock of

linen purchased by him the assessee enbarked upon an
extensive advertising canpaign, rented offices and engaged
expert staff to organize the sales. The nunber of
transactions of sale of that huge stock of linen, ran into
t housands. The House of Lords affirmed the determ nation of
the courts below, holding that the transaction amounted to
the carrying on of a trade of which the profits were

chargeable to income-tax and Excess Profits Duty. Anot her
case in the sanme volunme, is The Comm ssioners of Inland
Revenue v. Livingston and others (2). |In that case, the

persons sought to be taxed were, a ship repairer, a
bl acksmith and a fish sal esman’s enpl oyee, who joined in the
venture of purchasing a cargo vessel wth a view to
converting it into a steamdrifter, and selling it. That
was a new | ine of business for them

(1) 11 T.C 297.

(2) 11 T.C. 538.
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Extensive repairs and alterations to the ship were carried
out, and the result was a sale of the converted vessel at a

profit. It was held that the transaction, though an
isolated one, was a venture in the nature of trade, and
thus, liable to income-tax. The ratio of the decision was

stated in the followi ng words of the Lord President:-

“ |If the venture was one consisting sinply in an isolated
purchase of sone article against an expected rise in price
and a subsequent sale it mght be inpossible to say that the
venture was 'in the nature of trade’ ; because the only
trade in the nature of which it could participate would be
the trade of a dealer in such articles, and a single
transaction falls as far short of constituting a dealer’s
trade, as the appearance of a single swallow does. of making
a sumrer. The trade of a deal er necessarily consists of a
course of dealing, either actually engaged in or at any rate
contenpl ated and i ntended to continue.”

The case of Rutl edge v. The Conmi ssioners of Inland Revenue
(1), is another illustration of a case in which a single
transaction of purchase and sale, was held to be an
adventure in the nature of trade for the reason that the
commodi ty purchased was of such a nature and of such a vast
magni tude that it could not have possibly been intended for

the consunption of 't he purchaser hinself or his famly. In
that case, the assessee was a noney-lender. who was also
interested in a cinema conpany. Inthe interest of his

ci nema busi ness, he happened to be in Berlin, .and there took
the opportunity of purchasing, for a very cheap price, a
very large quantity (one mllion rolls) of toilet paperfor
pound 1, 000-and realised pound , 12,000 by sale of that com
nodi ty. He was taxed on the nett profit of ~pound ' 10, 895.
It was held by the Court of Session, Scotland ' (First
Division), that it was certainly an adventure, because the
assessee nmade hinself |iable for the purchase of that vast
quantity of toilet paper, obviously for no other conceivable
purpose than that of re-selling it for a large profit. As
regards the question whether the adventure was in the nature
of trade, it was contended

(1) 14 T.C. 490.
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on behal f of the assessee that it was essential to the -idea
of trade that there should be a continuous series of trading
operations. The Court rightly pointed out that the question
was not whether it was a trade but * VWether it was a
venture in the nature of trade. Hence, though the single
transaction of purchase and sale, may not have amounted to
what is ordinarily understood by trade in the sense of a
series of transactions, it was certainly a venture in the
nature of trade, because from the very beginning, the
intention was mani fest that the purchase was nmade not with a
view to utilizing the conmodity for the personal use of the
purchaser, but wth a viewto making profit by a resale,
whi ch was apparent fromthe very nature and magni tude of the
commodi ty purchased. Another illustration of the sane rule
is to be found in the case of The Bal gowni e Land Trust, Ltd.
v. The Commissioners of |Inland Revenue (1). That was the
case of a landed estate which was left by the owner to.
trustees with a direction to sell it. The trustees, being
unsuccessful in their efforts to sell the estate, formed a
conpany with general powers to deal in real property, and
transferred the estate to this conpany. The conpany nade
certain other purchases of property by way of accretions to
the original estate. The property was sold in parts during
the years 1921, 1924, 1926 and 1927. The conmpany was
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assessed to income-tax for the profits fromthe sales of
those lands. The Court, confirm ng the assessnent of the
conpany to income-tax on the profits nade on those sales,
held that the conmpany was doing precisely what it nmeant to
do, nanely, carrying on business of a conpany dealing in a
real estate. The case of Conm ssioners of Inland Revenue v.
Fraser (2), is another illustration of the rule that if a
person enters into a single transaction outside his ordinary
avocation of life, with the sole object of making a profit
by re-sale, it may anpunt to an adventure in the nature of

trade. In -that case, a wood-cutter bought, for re-sale,
whi sky in large quantities, and w thout taking delivery of
the whisky, sold it at a profit. It was the assessee’'s sole

(1) 14 T.C. 684.

(2) 24 T.C. 498.
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dealing in whisky, but all the same, it was held to be
l[iable "to incone-tax on the ground that the nature of the
transaction, wth reference to the comodity dealt in in
large quantities, which would not ordinarily be neant for
personal or famly consunption, may indicate that it was an
adventure in the nature of trade.

We have set out the illustrative cases on the two sides of
the thin line of demarcation that may possibly be said to
di stingui sh one class of case fromthe other. The question
still renmains, on which side of the line, the present case
should be placed ? The |Iearned Solicitor-Ceneral placed
strong reliance on the recent decision of this Court in G
Venkat aswam  Nai du & Co. v. The Comm ssioner of. Income-tax
(supra). The question, therefore, is whether the present
case falls on the sane side of the line as  the recent
decision of this Court, which had to deal with a sinilar
guestion, as already indicated. In that case, the assessee
had purchased four plots under four different deeds. During
the tinme that the assessee was in possession of those plots,
he made no efforts to put up any structures, or to utilize
them in other ways. The assessee was in a fiduciary
position with the MIlls contiguous to which the /'plots
purchased, were; and it was also found that the assessee was
in a position to influence the MIIs to purchase those plots
at a price favourable to him It was in that setting of the
facts, that this Court made the foll owi ng obser-

vations

"When s. 2, sub-s. (4) refers to an adventure in the nature
of trade it clearly suggests that the transaction cannot
properly be regarded as trade or busi. ness. It is allied
to transactions that constitute trade or business but my
not be trade or business itself It is characterized by  some
pB = of the essential features that nakeup trade or business
but not by all of them and so, even an isolated transaction
can satisfy the description of an adventure in the“nature of
trade. "

Can it be said, in the setting of the facts and
circunstances of the present case, set out above, that the
transaction in question has such characteristics-as
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to point to the conclusion that itwas a venture in the
nature of trade ? It was suggested that the area of the |and
in question, nanmely, three quarters of an acre in the
suburbs of Calcutta, was |large enough to indicate that the
assessee woul d not have intended to take it for his own wuse
and occupation. In the first place, the area is not so
large as to | ead necessarily to the inference that it could
not have been neant to be used by himin -the way of his
busi ness or for his own residence. Certainly, the Society,
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havi ng acquired nore than 500 bighas of land in a lot, could
not claimthat the land was nmeant for its own use. On the
other side, it was neant to be developed into small building
sites, as they actually did. But the Society had, wi thout
devel opi ng the area, sub-divided it into building sites, one
of which was sought to be acquired by the appellant. He was
carrying on an engineering concern, and it is not ,
therefore, wunlikely that he nay have intended, as he
alleged, to put up a snmall workshop on a portion of the |and
to be acquired, and to build his own residential house on
the other portion. It was not suggested that the appellant
had his own house in Calcutta, and was, therefore, not in
need of a building site. At the tine he entered into the
agreenment of purchase with the Society, he was doing good
busi ness, as is shown by the |arge amounts on which he was
assessed to incone-tax. It was not unnatural for him to
| ook forward to continue his business in as prosperous a way
as he had been doing in the recent past, and thus, to raise
sufficient funds to build his own residential house, or to
construct. a workshop for his own engineering business.
Hence, the possibility or the probability that the site nay
appreciate in value, would not necessarily lend itself to
the inference that the transaction was a venture in the
nature of trade, as distinguished froma capital investment.
In all the circunstances of this case, the total inpression
created on our nind, is that it has not been nade out by the
Department that the dominant intention of the appellant was
to enbark on a venture in the nature of trade, when he
entered into the agreement which resulted in the profits
sought to be taxed.
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For the aforesaid reasons, we would allow thi's appeal, and
set aside the orders of the Tribunal bel oww th costs.

KAPUR, J.-Il regret | amunable to agree. that the appeal in
the present -case should be allowed and ny reasons are
these: On the facts which were  proved the Income-tax
Appel l ate Tribunal cane to the conclusion that the /purchase
of land by the appellant was an adventure in the nature of
trade and profit arising therefromwas assessable to income-
t ax. In coming to this conclusion the Appellate Tribuna
took into consideration certain facts; (1) that ~the only
payment the appellant made for the purchase of the |and  was
of a sumof Rs. 32,748 which he borrowed from his _conpany
and he was not in a position to pay the balance of Rs.
98, 246; (2) the appellant had no noney availableat all, to
pay the part of the purchase price of Rs. 1,30,994 and be
had no neans to construct the house ; (3) that his financia
resources were such as not to justify the purchase of. the
plot of land for the construction of a house; (4) the /'site
itself fetched no incone but it was a kind of investnent
with the hope of naking a profit out of it and the'land was
purchased only for the purpose of sale; (5 that the
appel | ant being a keen busi nessman had inti mate know edge of
the trend of the rise in prices of land and therefore the
purpose for which he made the purchase was in order to nmake
profit and not nerely an investnent.

As agai nst these circunstances various facts were brought to
our notice which it has argued mlitate against the findings

of the Tribunal : (1) that the appellant was carrying on an
engi neering concern and therefore it was not unlikely that
he intended, as he alleged, to put up a small workshop on

that portion of land; (2) that the appellant did not have
his own house in Calcutta and therefore he could have been
in need of a piece of land on which he could build a house
and (3) that at the tinme -he entered into an agreement of
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purchase he had a prosperous busi ness which is ,shown by the
amount of inconme-tax which he paid for

109
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two years and he could legitimately expect that his business
woul d continue to remain prosperous; (4) that these facts
could not lead to the necessary consequence that the
transaction was a venture in the nature of trade and that
it was not the dominant intention of the appellant at the
time when he entered into the transaction to enbark upon a
venture in the nature of trade.

Under the Income-tax law.it is the exclusive function of the
Appel late Tribunal to find facts. Even though the powers of
this Court under Art. 136 are very w de yet they have to be
exercised within the limts inposed by the decisions of this
Court and one such limitation is that this Court wll not
ordinarily interfere wth findings of fact. It has been
held by this Court that the question whether an adventure is
in the nature of atrade or not is a mxed question of |aw
and fact. ~The facts have to be found by the fact-finding
authority and to those facts the law has to be applied and
whenever it s necessary to get a correct finding on a
guestion of fact it is the fact finding authority which is
call ed wupon to consider the evidence and give its finding.
(See G Venkataswanm Naidu & Co. v. The  Conmi ssioner of
Inconme-tax (1)). Therefore if there arose a question of |aw
out of the order of the Appellate Tribunal then the
appel l ant coul d have had the case stated to the H gh Court
under s. 66(1) and if the Appellate Tribunal refused to
state the case it was open to the appellant to have the case
stated under s. 66(2) of the Indian |Inconme-tax “Act. No
doubt he did make an application to the Appellate  Tribuna

to state the case under s. 66(1) but he did not nmke any
application to the Hgh Court till 1957, after 'he had
obtained special Ileave in this Court-and the High Court
di smssed the petition on the ground that it was barred by
time. The position comes to this(that the tribunal ' refused
to state the case under s. 66(1) of the Incone-tax Act and
the appellant did not apply to the H gh Court under s. 66(2)
till long after the period of limtation had - expired. In
the circumnmstances the courses open to this

(1) AI.R (1959) S.C 359.
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Court would be (1) to set aside the order of the Appellate
Tribunal and remit the case to the Tribunal for decision in
accordance with the observations made by this Court as was
done in the case of Omar Saly Mhanmed Sait v. The
Conmi ssioner of Incone-tax (1) or it may be open to this
Court to direct a reference as was done in Jagta  Coa

Conpany v. The Commissioner of Income-tax (2). Then in
Dhakeswari Cotton MIIls v. The Conmi ssioner of Income-tax
(3) this Court only remitted the case to the Appellate
Tribunal to proceed in accordance with Iaw on the ' ground
that certain principles of natural justice had been violated
and the assessee was not given an opportunity to rebut the
evi dence agai nst him

The Incone-tax law has prescribed a procedure to have
guestions of |aw deternm ned and an assessee cannot byepass
the various steps prescribed under that law. The position
therefore cones to this that if there is no evidence to
support the finding the question is one of |aw which would
fall under ss. 66(1) and 66(2) of the Incone-tax Act; (2) if
in giving its finding the Appellate Tribunal disregards
certain pieces of evidence or proceeds in a manner which is
violative of natural justice the finding will be vitiated
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but if there is evidence to support the finding of fact and
these findings are properly arrived at then it will be a
pure question of fact which this Court will not ordinarily
interfere with ; (3) if there is an error of law arising as
above or because of misinterpretation of the Incone-tax |aw
then the case has to be stated to the High Court in the
manner provided in the Incone-tax Act and if the assessee
does not choose to follow the procedure prescribed then he
cannot conme to this Court disregarding the renedy provided
by the Incone-tax law and (4) the legal effect of facts
found where the point for determination is a mxed question
of law and fact would fall under s. 66(1) & (2) of the
Income-tax Act. (See G Venkataswam Naidu & Co. v. The
Conmi ssi oner of Incone-tax (4) ).

This is a case in which certain essential facts have

(1) C A No. 15 O 1958

(2) C A NO 337 O 1956.

(3) [21955] 1 S.C.R 941.

(4 AIl.R (1959) S.C 359.
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not been considered by the Appellate Tribunal and therefore
it is a case which should be remitted to the |Incone-tax
Appel l ate Tribunal to-determ ne the facts in accordance wth
the observations made by this ,,Court and in the Ilight of
those findings to/determ ne whether the transaction was an
adventure in the nature of a trade or not.

| woul d order accordingly.

ORDER OF THE COURT

In view of the opinion of the majority, the appeal is
allowed with costs.




