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PETI TI ONER
NI ROD BARAN BANERJEE

Vs.

RESPONDENT:
Dy. COW SSI ONER OF HAZARI BAGH

DATE OF JUDGVENT14/ 02/ 1980

BENCH
FAZALALI, SYED MURTAZA
BENCH
FAZALALI , SYED MJRTAZA
KOSHAL, A. D.
Cl TATI ON
1980 AIR 1109 1980 SCR (2)1043

1980 SCC (3) 5

ACT:

New Pl ea-A point not ~taken either before the tria
court or before the Hi gh Court when the appeal was not
taken, cannot be allowed to be raised for the first time
either in the Suprene Court or in the application given
before the H gh Court for granting a certificate of fitness-
Cvil Procedure Code Order VI Rule 8 and Order VIII Rule 2.

HEADNOTE:

In respect of the lands acquired by the State of Bihar
the appellant was awarded a sum of Rs. 9665-35 which al ong
with solatium and other charges totalled to a sumof Rs.
20, 231-67. The appellant clained a sumof Rs. 2,80,000/- as
the market value of the |land acquired. Before the /District
Magi strate could take up the hearing on a reference made
under s. 18 of the Land Acquisition Act, the mtter was
agreed by the parties to be referred to a Board of
Arbitration consisting of three persons of whom one was
appoi nted by the appellant. The Board so constituted gave an
award confirm ng the conpensation given by the Collector.
The appel |l ant noved the District Court for setting asidethe
award. The said application was dismssed by the Court and
an appeal to the H gh Court thereon was also disnissed.
Thereafter, the appellant approached the H. gh Court for
granting a certificate of fitness for appeal tol the Supreme
Court and it was at that stage that for the first tine the
appel l ant raised the point that the arbitration agreenent
was not in accordance with the provisions of Article 299 of
the Constitution and that there being no arbitration
agreement in the eye of law, the award was invalid and
liable to be set aside. The H gh Court accepted the
contention and granted | eave as prayed for.

Di sm ssing the appeal, the Court,

N

HELD: 1. The question whether or not there was an
agreement which fulfilled the requirements of Art. 299 is
not a pure question of law but is a question which depends
on investigation of facts. [1046C]

2. In viewof the provision of Oder VI Rule 8 and
Oder WVIII Rule of the Code of Gvil Procedure, the
appel l ant would be debarred fromraising a point for the
first tine before this Court or even before the Hi gh Court.
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It is well settled that no evidence can be | ooked into by
the Court for which there is no foundation in the pleadings.
[ 10478]

In the instant case, the appellant cannot be allowed to
raise the plea for the first time in the Supreme Court, in
as much as:

(a) the appellant contented hinmself by relying on the
resol ution by the Governnent, treated it as a wvalid
arbitration agreenent and never raised the question that the
said resolution was hit by Art. 299 of the Constitution of
India. [1047C

(b) he fully partici pated in the arbitration
proceedi ngs and having taken the benefit of a decision by
the Board in his favour nade a conpl ete sonersault only when
the decision went against him by taking the plea now under
exam nation, which doubtless required investigation of
facts. [1047D]

1044

(¢) /Even that plea he took neither before the
Addi ti onal Sub-Judge nor in- the High Court when the appea
was heard on merits but only for the first time in the
application which he gave for granting |eave to appeal to
this Court. Had he raised the plea before the Trial Court
that the arbitration agreenment was not  in consonance wth
Art. 299 of the Constitution of India, the respondent may
have been in a position to rebut the plea by producing
evi dence and circunstances to show that an agreenent for
arbitration was authenticated in the formrequired by Art.
299 of the Constitution. [1047F]

Kal yanpur Lime Wbrks Ltd: v. State of Bi har and Anr.;
[1954] S.C.R 958 @969; followed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No.1105 of
1970.

Appeal by Certificate fromthe Judgnent and Order dated
13-5-1968 of the Patna High Court in Msc. Appeal No. 178 of
1963.

Dr. Y. S Chitale, K N Choubey and B. P.” Singh for
the Appell ant.

Lal Narain Sinha Attorney General and S. N Jha for the
Respondent

The Judgnent of the Court was delivered by

FAZAL ALI, J.-This appeal by certificate is directed
against a judgnent of the Patna Hi gh Court dated 13-5-1968
di sm ssing the appeal filed by the appellant before the Hi gh
Court.

The case arose out of Iland acquisition proceedings
taken by the Governnment in respect of the land in dispute
whi ch conprised 84.31 acres. On 21-9-1980, the Collector by
his award allowed a conpensation of Rs. 9666. 35 which al ong
with solatium and other charges totalled to a sum of Rs.
20,231.67. The appellant clainmned Rs. 2,80,000/- as the
mar ket val ue of the land acquired. On 11-10-1960, a
reference was nade to the District Judge under S. 18 of the
Land Acquisition Act. Before the District Judge coul d take
up the proceedings for hearing, the natter was agreed by the
parties, to be referred to a Board of Arbitrators consisting
of three persons of whom one was appoi nted by the appell ant
Accordingly, a joint petition for referring the case to the
arbitrator was nade on 19-12-1961 and on the next day, dated
20-12-1961 the case was referred for arbitration to the
Board. On 22-5-1962, the Board gave an award confirming the
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conpensation given by the Collector. Having thus lost his
case before the Board, the appellant noved the D strict
Court for setting aside the award. H's application was
di sm ssed by the Additional Sub-Judge to whom

1045

the case was transferred in the neanti me and hence an appea
was filed by him before the Hgh Court which was also
di sm ssed. There-after the appellant approached the High
Court for granting a certificate of fitness for appeal to
this Court and it was at that stage that for the first tine
he raised the point that the arbitration agreement was not
in accordance with the provisions of Article 299 of the
Constitution and that ‘thus there being no arbitration
agreenent in the eye of law, the award was invalid and
liable to be set aside. The Hi gh Court appears to have been
i mpressed by the point raised before it and granted | eave as
prayed for. Hence this appeal before us.

Do Y. S. Chitale, |I|earned counsel appearing for the
appel | ant 'submtted that on the admitted facts there was no
separate arbitration agreenent, that the resolution of the
CGovernment incorporating the agreenent of both the parties
that the matter be referredto the Board of Arbitrators
woul d be deened to be the arbitration agreenent, that the
resol ution not having been authenticated in accordance with
the provisions of 'Article 299 of the Constitution of India
was invalid and that' therefore the award which followed it
would also be invalid. |In support ~of his argunment the
| earned counsel relied on a decision of this Court in the
case of Ml anchand v. State of NMadhya Pradesh(1l) where this
Court while considering the -scope and the anmbit of Article
299 observed as foll ows: -

“I't was held by this Court that the provisions of s.

175(3) were nandatory and the contracts were therefore

void and not binding on the Union of India which were

not liable for damages for breach of the contracts. The
sane principle was reiterated by this Court in a |ater
case-State of West Bengal v. Ms. B. K Mndal and

Sons[ 1962] 1 Supp. SCR 876. The principle is that the

provision of s. 175 (3) of the Governnment of |ndia Act,

1935 or the correspondi ng provisions of Art. 299(1) of

the Constitution of India are nmandatory in character

and the contravention of these provisions nullifies the
contracts and nmkes themvoid. There is no question of
estoppel or ratification of such a case."

It was argued by Dr. Chitale that in view of the
constitutional provisions of Art. 299, this Court held that
the agreement was void, and that there coul d be no estoppe
against a statute or constitutional provisions. To the same
effect are the decisions in Laliteshwari
1046
Prasad Sahi v. Baseshwar Prasad & Ors. (1) and Bi har Eastern
Gangeti c Fi shernman Co-operative Society Ltd. v. Sipahi' Singh
and Ors.(2). Geat reliance was placed by the |earned
counsel for the appellant on the decision of this Court in
The Marine Cooled (Bengal) P. Ltd. v. Union of India(3)
whi ch was also a case of an arbitration agreenent.

The Attorney General while repelling the argunments of
the appellant submitted that there can be no dispute with
the propositions laid dowmm by this Court regarding the
interpretation of Art. 299 of the Constitution of India but
that the question whether or not there was an agreenent
which fulfilled the requirements of Art. 299 is not a pure
guestion of law but is a question which depends on
i nvestigation of facts. He added that as the appellant did
not plead this point either before the Trial Court or before
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the Hgh Court when the appeal was heard on nerits the
appel l ant cannot be allowed to raise it for the first tine
either in this Court or in his application given before the
H gh Court for granting a certificate of fitness. |t was
argued by the Attorney GCeneral that if the point had been
pl eaded at the initial stage, the respondent m ght have been
ina position to showthat an agreenent conformng to the
provisions of Art. 299 of the Constitution of India existed.
W are of the opinion that the contention raised by the
Attorney General is sound and nust prevail. In the case of
Kal yanpur Lime works Ltd. v. State of Bihar and Another(4) a
simlar situation arose and this Court refused to entertain
the point relating to the applicability of s. 30 of the
CGovernment of India Act ~ 1915 which corresponds to Art. 299
of the Constitution or-s. 175(3) of the Government of I|ndia
Act, on the ground that the party concerned did not raise
the same in their pleadings. dn this connection this Court
observed as fol lows: -
"The first question which arises in this connection is
whet'her the contract was to be executed by a fornal
docunent -or whether it could be spelt out from the
correspondence in whichthe negotiations were carried
on by the parties. W do not think it necessary to go
into this question, for assum ng that a formal docunent
was necessary, the plea of section 30, it is to be
noted, was not raised in the pleadings. Qhjection is
taken on behal f of the appellant that
1047
the point not ‘having been raised in the witten
statement it was not incumbent upon the plaintiff to
show that the contract was executed according to the

provi si ons of section 30, before it could be
specifically enforced and reliance was pl aced upon the
provisions of order VI, rule 8, and Oder VIII, rule 2

of the Civil Procedure Code:™

This Court pointed out that in view of the provisions
of order VI Rule 8 and Order VIIl Rule 2 of the Code of
Cvil Procedure, the appellant would be debarred from
raising the point for the first time before this Court or
even before the High Court. The facts of the present case
appear to be on all fours wth facts of the case in the
decision cited above. In the instant —case also, the
appel l ant contented hinself by relying on the resol ution by
the CGovernment, treated it as a valid arbitration agreenent
and never raised the question that the said resolution was
hit by Art. 299 of the Constitution of India. On the other
hand, the appellant fully participated in the arbitration
proceedi ngs and having taken the benefit of a decision by
the Board in his favour nade a conpl ete somarsault only when
the decision went against him by taking the plea now under
exam nation, which doubtl ess required investigation of
facts. Even that plea too he took neither before the
Addi ti onal Sub-Judge nor in the H gh Court when the appea
was heard on nmerits but only for the first time in the
application which he gave for granting |eave to appeal to
this Court. In these circunstances it is manifest that if
the appellant had raised the plea before the Trial Court
that the arbitration agreenent was not in consonance wth
Art. 299 of the Constitution of India, the respondent may
have been in a position to rebut the plea by producing
evidence and circunstances to show that an agreenent for
arbitration was authenticated in the formrequired by Art.
299 of the Constitution. It is well settled that no evidence
can be 1ooked into by the Court for which there is no
foundation in the pleadings. W cannot therefore allow the
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appellant to raise the plea for the first time in this Court
and the High Court also ought not to have entertained it at
the stage of the application for a certificate of fitness to
be granted for |eave to appeal to this Court. No other point
was pl eaded before us.

The appeal fails and is accordingly dismssed. In the

circunstances of this case however, there will be no order
as to costs.
V. D. K. Appeal dism ssed.

1048




