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Thi s appeal has been preferred by the State of Andhra Pradesh
and its Authorities against the Division Bench judgnent dated
22.7.1999 passed by the High Court of ‘Andhra Pradesh in Wit Appea
No. 652 of 1999. The Division Bench upheld the order dated
29.12.1998 of the | earned Single Judge of the H'gh Court.

On the basis of the facts and circunstances the H gh Court
cane to the conclusion that the acquisition of the school building with
its appurtenant land by the State was an action liable to be quashed
being "malicious in |law’

The school building which is in the heart of old city of
Hyder abad was i n possession of the State as tenant of the
respondent fromthe year 1954. In the year 1977,
respondent /| andl ord approached the Rent Controller, Hyderabad for
eviction of the State from school building onthe ground that it had
becone dil api dated and required reconstruction. By order dated
15.12.1979, the Rent Controller, Hyderabad dism ssed the eviction
petition. The Additional Chief Judge, City Small Causes, Hyderabad
by its order nade on 15.3.1989 in the appeal of the tenant granted
eviction of the State fromthe school building. During pendency of
appeal , the respondent/owner approached the Hgh Court of Andhra
Pradesh in Wit Petition No. 6487 of 1988 seeking early eviction of
the State on the ground that the condition of the buil ding was
dangerous for the school. The Hi gh Court on 12.8.1988 allowed t he
Wit Petition and directed the State Government to vacate and hand
over the possession of the school building to the owner within a
specified period. The period of vacating the building by the State was
| ater on extended upto 30.4.1989 on an all eged undertaki ng given
by the State authorities to deliver the possession before the expiry of
t he extended peri od.

It is the case of the respondent that only in order to frustrate
the decree of eviction and to avoid the delivery of possession of the
| and and school building to the owner in conpliance with the
directions made by the High Court in Wit Petition No. 6487 of 1988
and in breach of undertaking given by the State to vacate, the State
hurriedly issued on 26.4.1989 notifications under Section 4(1) and
Section 6 of the Land Acquisition Act for acquisition of the building
and prem ses of the school. Later in the proceedi ngs of acquisition
an Award was passed on 08.5.1992 granting compensation in the
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sum of Rs. 2,60,968.68/- to the respondent.

The respondent/owner assailed the acquisition proceedi ngs by
Wit Petition No. 6876 of 1989 which was all owed by the |earned
Si ngl e Judge and uphel d in appeal by the Division Bench of Hi gh
Court of Andhra Pradesh. Aggrieved by the inmpugned order of the
H gh Court quashing the acquisition proceedings, the State of
Andhra Pradesh is in appeal to this Court.

The | earned Single Judge, on taking into consideration the tine
and manner of the acquisition proceedings, canme to the follow ng
concl usi on: -

“I'n ny view, the said exerci se of power under Section 4(1)

of the Act is to circumvent the Civil Court decree and the

H gh Court order under Article 226 of the Constitution of

I ndia. The exercise of power under Section 4(1) of the Act

is not fair and it-is only to scuttle a valid decree passed by
the Givil Court whichamounts to 'malice in law . The

power under Section 4(1) of the Act cannot be exercised to
thwart a valid decree passed by the Cvil Court”.

By the inpugned order, the Division Bench also in Wit Appea
cane to the same conclusion which in its |anguage is :-
"Acquisition suffers fromlack of bona fides and is only an
arbitrary act and an attenpt to undo the consequences of
the judicial decision".

The Division Bench in conming to the conclusion that the
proceedi ngs for acquisition initiated by the State were not fair and
bona fide al so took into consideration the fact that m ni mum norns
fixed by State itself for setting up a school with facilities like play
grounds, lecture hall and open space were not fulfilled in the case of
school building in dispute. It also observed that school building was
hundred years old and was declared unfit for human habitation as
back as in the year 1990. The State Government took no action for
past several years to acquire the building. The proceedings for
acqui sition were commenced only when it suffered an order of
evi ction under the Rent Control Act and obtai ned extended period
fromthe H gh Court to vacate the prem ses of the School

We have heard the | earned counsel Shri T.V. Ratnam appearing
for the State. He submts that acquisition of the school building was
necessary to cater to the educati onal needs of the children'living
nearby the old city of Hyderabad. It is argued that nerely because
the State failed in its attenpt to successfully oppose the eviction
proceedi ngs under the Rent Control and Eviction Act, its independent
"right of eminent domain’ was not |ost to acquire under due process
of law the building for urgent public purpose. Reliance is placed on
the decisions of this Court in State of Bihar v. Mharajadhiraja Sir
Kanmeshwar Si ngh of Darbhanga and Ors. [1952 SCR 889];

Prabodh Sagar vs. Punjab State Electricity Board & Ors. [2000
(5) SCC 630] and First Land Acquisition Collector & Ors. v.
Ni rodhi Prakash Gangoli & Anr. [2002 (4) SCC 160].

We have heard reply of |earned senior counsel Shri V.R~ Reddy
appearing for the owner (respondent) of the school buil ding.
Strenuous effort is nade to support the judgnent of the Andhra
Pradesh High Court. It is contended that the nost inportant fact
cannot be lost sight of that the school building was not only
di | api dated but was found to be in dangerous condition which
pronmpted the High Court, in earlier wit petition to direct the State,
to hand over the vacant possession of the building to the owner
wi thout waiting for cul mnation of the proceedi ngs of eviction pending
in appeal before City Small Causes Court. It is pointed out that at the
stage when the State CGovernnent had undertaken to the H gh Court
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to deliver possession of the school building, the proceedings for

acqui sition under Land Acquisition Act were initiated. The H gh Court,
therefore, was right in comng to the conclusion that the action of the
State | acked bona fides and was clearly an attenpt to frustrate the
deci sions of the court. The | earned counsel also produced before us

the nornms fixed by the Urban Devel opment Authorities for setting up

of a school. It is submitted that as per the norns fixed for setting up
of a school, the school building in question does not at all conformto
those nornms. The State CGovernnent, therefore, cannot be pernitted

to acquire school building with its prem ses which does not satisfy the
nornms fixed by the State itself for setting up of a school

The | ast subm ssion made is that since the school building was
i n dangerous condition and the school having been already shifted at
an alternative site, this Court in exercise of its power under Article
136 of the Constitution of India should refuse to interfere in the order
of the H gh Court. 1n the alternative, it is prayed that the State
Gover nment, be directed to reconsider its decision for retaining the
school bui'l di ng as the school stands shifted to a new | ocati on.

The | egal neaning of malice i's "ill-will or spite towards a party
and any indirect or inproper notive in taking an action". This is
somet i nes described as "malice in fact". "Legal nalice" or "malice in
| aw' means ’'sonet hi ng done without |awful excuse'. In other words,
it is an act done/'wongfully and wilfully w thout reasonable or
pr obabl e cause, and not necessarily an act done fromill feeling and
spite’. It is a deliberate act in disregard of the rights of others’. [See
Words and Phrases legally defined in Third Edition, London
Butterworths 1989].

Where malice is attributed to the State, it can never be a case
of personal ill-will or spite on the part of the State. If at all, it is
malice in |legal sense, it can be described as an act which is taken
with an oblique or indirect object.” Prof. Wade in its authoritative
work on Admi nistrative Law [ Eighth Edition at pg. 414] based on
English decisions and in the context of alleged illegal acquisition
proceedi ngs, explains that an action by the State can be descri bed
nmala fide if it seek to "acquire |and ’'for a purpose not authorised by
the Act’. The State, if it wishes to acquire land, should exercise its
power bona fide for the statutory purpose and for none other’

The legal malice, therefore, on the part of the State as
attributed to it should be understood to nean that the action of the
State is not taken bona fide for the purpose of the Land Acquisition
Act and it has been taken only to frustrate the favourabl e deci sions
obt ai ned by the owner of the property against the State in the
eviction and wit proceedings.

It is true that the school building is hundred years old. It is in
di | api dated condition and at the tine, the H gh Court, in earlier Wit
Petition directed the State to deliver the possession of the building, (it
was found to be in dangerous condition. Nonethel ess, it cannot be
denied that the State was running a school in the building since the
year 1954. The school is in the heart of the city of Hyderabad. The
Hi gh Court held acquisition proceedings to be malicious only because
the State lost in eviction proceedings and had gi ven an undert aki ng
to vacate the school building.

Rel ati onship inter se of the State as tenant with the respondent
as the owner-cum | andlord of the building is regul ated by Rent
Control Legislation. The rights and liabilities of State as tenant are
distinct fromits 'right of em nent domain’ of all properties. The schoo
was catering to the educational needs of the children residing in the
heart of the city. It cannot be seriously disputed that the continuance
of the school at the sane | ocation would serve public purpose of
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fulfilling educational needs of children in the old city.

The Hi gh Court of Andhra Pradesh held the action of acquisition
of the property by the State as malicious in |law only because before
passi ng of the adverse orders by the court against it, no action for
acqui sition of the building which was in its occupation since 1954,
was initiated. In our opinion, even if that be the situation that the
State as tenant of the school building took no step to acquire the |and
bef ore order of eviction and direction of the High Court, it cannot be
held that when it decided to acquire the building, there existed no
genui ne public purpose. If only the possession of the property could
be retained as a tenant, it was unnecessary to acquire the property.
The order of eviction as well as the direction to vacate issued by the
Hi gh Court only provide just, reasonable and proxi mate cause for
resorting to acquisition under the Land Acquisition Act. Resort,
therefore, to acquisition at a stage when there was no other
alternative but todo soto serve a genuine public which was being
fulfilled from 1954 signify nore a reasonable and just exercise of
statutory power. Such exercise of power cannot be condemed as
one made in col ourable or nala fide exercise of it.

Rel i ance on the decision of this Court in the case of State of
UP & Ors vs. Hindustan Al umi nium Corpn. Ltd & Ors. [1979 (3)
SCR 709] does not hel p the case of the respondent/owner. W do
not find that the State in initiating acquisition proceedings, at a tine
when there were adverse orders against it by the courts to vacate the
prem ses, acted for a reason and purpose know ngly foreign to the
provi sions of the Land Acquisition Act. The real issue before the Hi gh
court of Andhra Pradesh and before this Court is whether the |and
acqui sition proceedings can be held to be actuated by any purpose
ot her than public purpose. Fromthe circunstances placed before us,
we do not find that public purpose does not exist for the State to
acquire the school prem ses. The position of the State as a landlord is
different fromits position as a sovereign State with 'right of eninent
domai n’ over all |anded properties. It is obvious that as a tenant the
State had several inhibitions in lawin effecting substantial repairs to
the building or reconstructing it. The landlord in that regard had
superior rights in rent |egislation. But once the State acquires the
school building, it had nany options. It can denplish'the whole
buil ding and reconstruct it. It may effect substantial repairs and
alterations to it for making it suitable for continuing the school at the
same prem ses and thus nmeet the educational needs of the children
living in the heart of the city in Hyderabad.

We are not at all inpressed by the argunment advanced on
behal f of the respondent/owner that as the school building in
guestion does not conformto nornms fixed, the State cannot be
allowed to act against its own nornms fixed for setting up of a school
It is futile to apply an order of the governnent dated 31.7.98 nade
w.e.f. 01.8.1998 in testing the reasonabl eness of the acquisition or
its desirability as also the utility of the same to-a public purpose.
Public interest undoubtedly in such building was bei ng served from
1954 onwards at the same |ocation.

This Court cannot overlook the fact that the new norns
what soever fixed for setting up of a school building nay not be
necessarily applicable to the existing buildings. Norms, if any, fixed
by the Urban Devel opnent Authorities can be insisted upon for
proposed new school buildings in the newWy devel oped areas. It is
not necessary to go further into that subject.

In the State of Bihar v. Mharajadhiraja Sir Kaneshwar
Si ngh of Darbhanga and O's. [1952 SCR 889], this Court has
recogni sed the right of State of 'eminent domain’ that is 'the right of
conpul sory acquisition of any private property’. This power of
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em nent domain of the State is sovereign power over powers and

rights of private persons to properties. The H gh Court of Andhra
Pradesh has referred and distingui shed Division Bench decision of its
own court. W find that challenge in simlar circunstances by private
owners to the action of acquisition taken by the State and the
contention based on malice in | aw was negatived by this Court in case
of State of UP & Anr. vs. Keshav Prasad Singh [1995 (5) SCC

587] . The rel evant part of it reads thus :-

"4. Having considered the respective contentions, we are

of the considered view that the conclusion of the High

Court was clearly illegal. It is seen that the | and acquired
was for a public purpose. Admittedly, the sane | and was
acquired in the year 1963 for building a PW office and
after construction a conpound wall was al so constructed to
protect the building. As found by the civil court, on
adduci ng evidence in a suit that the Departnent had

encr oached upon the respondent’s | and which was directed

to be denvolished and delivery of possession to be given. It
is seen that when that | and was needed for a public

purpose, i.e. as part of public office, the State is entitled
to exercise its power of em nent domain and woul d

be justified to acquire the Iand according to | aw.

Section 4(1) was, therefore, correctly invoked to acquire
the land in dispute. It is true that the State had not
admtted that its officers had encroached upon the
respondent’’ |and and had carried the nmatter i n appeal

The finding of the civil court was that the property bel ongs
to the respondent. The factum of ‘the action under the Act
implies adm ssion of the title of the respondent to the
extent of land found by the civil court to be an
encroachnment. Though the State chose to file the appea

whi ch was pendi ng, better judgnent appears to have

prevailed on the state to resort to the power of eninent
domai n i nstead of taking a decision on merits froma Court
of Law. In view of the fact that the PW office buil ding was
al ready constructed and a conpound wall was needed to

nake the building safe and secure and construction 'was

al ready nmade, which is a public purpose, the exercise of
power of em nent dommin is perfectly warranted under | aw.

It can neither be said to be col ourable exercise of power
nor an arbitrary exercise of power.

See also the decision in the case of First Land Acqui sition
Collector & O's. v. Nirodhi Prakash Gangoli & Anr. [2002 (4)
SCC 160]. The relevant part of argunent at page 166 para 6 reads
thus :-

"6. It is indeed difficult for us to uphold the concl usion of
the Division Bench that acquisition is mala fide on the

nere fact that physical possession had not been delivered
pursuant to the earlier directions of a |earned Single Judge
of the Calcutta H gh Court dated 25.8.1994. \Wen the

Court is called upon to exam ne the question as to whether
the acquisition is mala fide or not, what is necessary to be
inquired into and found out is, whether the purpose for

whi ch the acquisition is going to be nade, is a real purpose
or a canouflage. By no stretch of inmagination, exercise of
power for acquisition can be held to be nmala fide, so |ong
as the purpose of acquisition continues and as has already
been stated, there existed energency to acquire the

prem ses in question. The prem ses which were under
occupation of the students of National Medical College,

Cal cutta, were obviously badly needed for the Coll ege and
the appropriate authority having failed in their attenpt
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earlier twice, the orders having been quashed by the High
Court, had taken the third attenpt of issuing notification
under Section 4(1) and 17(4) of the Act, such acquisition
cannot be held to be nmala fide and, therefore, the

concl usion of the Division Bench in the inpugned judgment
that the acquisition is mala fide, must be set aside and we
accordingly set aside the sane".

The | ast subm ssion nmade on behal f of the respondent/owner
al so does not commend to us. Merely because as a tenporary
arrangenent the school building has been shifted to an alternative
pl ace apparently to avoid the unpl easantness of facing any contenpt
proceedi ngs, this Court cannot uphold the order of the H gh Court
and | eave the matter to the State CGovernment to reconsider the
guestion whether the school building is still required for its purposes.

Admittedl y, the school building was hundred years ol d,
di | api dated and i n dangerous condition. Shifting school building to the
alternative site had, therefore, becone necessary to avoid any
possi bl e ‘catastrophe by coll apse of the building. On this ground,
however, it cannot be hel dthat the public purpose for acquiring the
buil di ng no [ onger exists. The | ast prayer nade on behal f of the
respondent/owner al so, therefore, cannot be accepted.

As a result of the aforesaid discussion, the appeal succeeds and
is hereby allowed. The inmpugned orders of the H gh Court of Andhra
Pradesh are set aside.

In the circunstances aforesaid, we would |leave the parties to
bear their own costs in this appeal




