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CASE NO. :
Appeal (civil) 2639 of 2006

PETI TI ONER
HOARAH M LLS CO. LTD. & ANR

RESPONDENT:
MD. SHAM N & ORS

DATE OF JUDGVENT: 12/05/2006

BENCH
S.B. SINHA & P. K BALASUBRANVANYAN

JUDGVENT:
JUDGMENT

(AR SING OUT OF S.L.P.  (C) NO. 21979 OF 2004)
[with |.A No. 4/2006 and |.A No. 5/2006]

P. K. BALASUBRAMANYAN, J.
Leave granted.

1. The appellants approached the Hi gh Court of
Cal cutta praying for the issue of a wit of mandanus
directing the State and its police authorities to give the
appel l ants the necessary protection in respect of the
property of the first appellant, the Howah MIls Co. Ltd
The appel | ants pointed out that the conpany was before

the Board for Industrial and Fi nancial Reconstruction (in
short "the BIFR') for its reconstruction and a proposal to
sell away a portion of its land asa neans to revive the

i ndustry, has been approved by the BIFR especially since
the State of West Bengal had al so agreed before it to such

a course. The conpany owned a vast extent of |and out of
which a portion was to be sold and the process for sale is
at an advanced st age. Meanwhi | e, attenpts were being

made to interfere with the possession of the appellants
over the property and in spite of requests in that behalf,
the police authorities were not rendering the necessary
hel p to the appellants. The conpany enpl oyed about six
thousand workers and a revival of the conpany, which

was still working, would be for the benefit of such a work
force also and it was all the nmore reason for the
respondents to give the necessary protection to the

appel lants to protect the property from unauthorized
trespassers. There was al so a prayer for affording
protection for the purpose of repairing the conpound wall
of the property and for putting up a separate boundary
wal | protecting the portion to be alienated. The
appel l ants offered that they woul d neet the expenses for
the affording of such protection

2. Wil e entertaining the wit petition, a |earned
Si ngl e Judge of the Hi gh Court of Calcutta granted an
interimorder of protection. The | earned Judge found t hat

there was prima facie failure on the part of the police to
performtheir duty and in the circunstances it was just

and proper to issue a direction to the Superintendent of
Police, Howah to ensure that the officer in charge of the
Shi bpur Police Station strictly conplied with the direction
given to himto see to it personally that no one, in any
manner, stepped into the property in question, w thout
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speci fic perm ssion being granted by the appellants. The
wit petition was directed to be listed for final hearing.

3. An appeal was filed by three persons claiming to
be assignees of a fraction of a share froma fraction

shar ehol der chall enging the direction issued by the

| earned Single Judge on a claimthat they were co-owners

of the property and hence were entitled to exercise rights
as such and their right to give permssion for use of the
property cannot be interfered with, that too, by a direction
inawit petition seeking a mandanus for what can be

called police protection. They contended that intricate
qguestions of title and right over the |and were invol ved and
when it was so, the Single Judge or the H gh Court could

not exercise jurisdiction under Article 226 of the
Constitution of India to issue a direction Iike the one

i ssued by the | eaned Single Judge purporting to protect

the disputed rights of the wit petitioners. The Divi sion
Bench wi t hout payi ng proper attention to the

ci rcunst ances obtaining in the case and the need to

protect the property in the interests of one and all, set
aside the order of the learned Single Judge on the view

that disputed questions were involved and hence no such
direction as the one given by the |earned Single Judge

coul d have been granted. The interimdirecti on of the

| earned Single Judge was, thus, set aside and the prayer

for interimrelief was rejected.

4. The ‘appel | ants challenged this order of the
Di vi sion Bench in this Court and while directing the
listing of the case, this Court stayed the order of the

Di vi si on Bench. Subsequently on 1.11.2004 this Court

i ssued notice, continued the interimorder of stay of
operation of the judgnment of the Division Bench of the

H gh Court and directed that the police protection sought
for by the appellants would be given at the cost of the

appel | ants. Thus, the protection which was granted
pursuant to the direction of the |earned Single Judge
continued, pursuant to the order of this Court. The

position now is that the protection is now being offered to
the appellants on their liability to pay the costs for such
protection.

5. Learned senior counsel for the appellants
submitted that the protection being granted nmay be
continued until the portion of the property directed to be
sold by the BIFR is sold and the purchaser put in
possession and the industry is in a position to nove ahead
in full steamw th the purchase price that will be avail able
to it for such resurrection. Counsel further subnitted
that a direction may be issued to the police to grant
protection to the appellants to erect the conpound wall
separating the plot earmarked for sale so as to separate it
fromthe rest of the property and protection may al so be
ordered for enabling the appellants to repair and renovate
the boundary of the property of the conpany. Counse

al so pointed out that the appellants have filed I.A No.6 of
2005 praying that they may not be conpelled to pay the
astronom cal suns claimed by the police departnent

towards the charges for protection given thus far.

Counsel submitted that it was in the interest of everyone,

i ncludi ng the six thousand workers and t he econony of

the State, to have the working of the industry fully revived
and in that context, the State had also a duty to ensure
that the schene before the Bl FR was worked out under
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the supervision of the BIFR Counsel pointed out that if
the appellants are conpelled to pay huge suns as costs of
protection as demanded by the State, substantial portion

of the proceeds of sale of a portion of the property
permtted to be sold with the consent of the State, would
be di ssipated in such costs and there would be no

adequate funds available for revival of the industry fully.
In answer, M. R F. Nariman, |earned Senior Counsel for
Respondents 1 to 3, the appellants before the Division
Bench, argued that as disputed questions of title and
possessi on were involved, it was not appropriate for the
Court to exercise its jurisdiction under Article 226 of the
Constitution of India to protect the alleged rights of the
appel l ants by issuing a wit of mandamus. Counse

further raised a contention that the appellants are, at
best, Thika tenants and the appellants have no rights over
the land, the sane having vested in the Government and
their rights were confined to the super structures. It
appears that such a contention was not raised earlier

But even ‘assuning that such a contention can be | ooked

into by us, the position would be that so | ong as the Thika
tenancy continues, respondents 1 to 3 as all eged

assignees of fractional title in the property, would have no
right to interfere with the possession of the property. |If
there is a vesting 'under Sections 5 and 6 of the Calcutta
Thi ka Tenancy (Acquisition and Regul ati on) Act, 1981

then it will be a conplete vesting of ‘all rights and the
rights of the landlord would al so stand vested in the State.
We may notice that M. Tarun K Roy, |earned Seni or

Counsel appearing for the State of Wst Bengal subnitted
that the State had not made any clai mof right under the
Thi ka Tenancy Act, no such claimwas put forward before
BIFR al so and that, as a matter of fact, the State had al

al ong supported the cause of the appellants for the
rehabilitation of the industrial undertaking before BIFR
and the sale of a portion of the |and proposed to be sold
under the supervision of the BIFR/ This argunent,
therefore, cannot carry respondents 1 to 3 herein, far:
Even otherwise, if there is a Thika tenancy in favour of the
appel lants, it would not be open to respondents 1 to 3
herein to interfere with the possession or right of the
appel l ants so long as the tenancy conti nues. In

purported exercise of their fractional right in reversion
they cannot seek to interfere with the possession of the

Thi ka tenant. This argunent, therefore, deserves to be
overrul ed.
6. Learned counsel further submitted that in any

event respondents 1 to 3 herein were disputing the title
and possession clainmed by the appellants and were setting
up rights in thensel ves including a claimof possession
over portions of the property and in such a situation, a
direction for police protection should not or could not be
gr ant ed. Learned counsel reiterated the subm ssions

made before the Division Bench of the High Court and
accepted by that Court.

7. On behal f of the State of West Bengal, |earned
counsel submitted that the appellants have not paid even

the agreed charges for grant of protection which they had
agreed to pay. Learned counsel pointed out that earlier

and before this Court also the appellants had agreed to

pay at the rate of Rs.16,413/- per day and the amount is

due from 24.12.2004 till date. Counsel subnitted that

the State would be willing to give necessary protection
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provi ded the charges are paid and they are continued to
be paid as denanded by the State.

8. We do not see much force in the subm ssion for
counsel for respondents 1 to 3 that since they are raising
some claimover a fraction of the property, no relief can be
granted to the appellants herein. At best, respondents 1

to 3 herein are assignees of undivided shares froma co-
owner, and prima facie, their right, if any, is to sue for

partition. Prima facie, they are not entitled to enter the
property or to interfere with the possession of the
appel lants. |If the property is protected fromtrespassers

nmeanwhile, it will only be to their advantage. Then, they
can work out their rights without obstruction

9. It appears-to us that this is a case where the
State should be equally interested in seeing to it that the
property was fully protected, until the schene proposed by

the BIFR i's i nplenmented and the revival of the industry is
ensur ed. I't is said that six thousand workers are

i nvol ved and their welfare, along with the welfare of the
creditors and of the managenent, depends upon the

schene being put through. One would have expected the

State of West Bengal to readily respond to a request for
protecting the property fromtrespassers so as to ensure

that the revival of a sinking industry i's achieved and its

wor kers are protected. Even otherwise, in a situation |ike
the present, it is the duty of the police of the State to give
necessary protection to the struggling industry to tide over
the crises and protect its property frominterference by |aw

| ess el ements and unaut hori zed persons. Goi ng by 't he

Pol i ce Regul ations, Bengal 1943, Regul ati ons 666 and

669, it may even be possible to say that the protection in
such circunstances shoul d be afforded even wi thout

i nsisting on paynent by the private party seeking

protection. But in this case, the appellants have

approached the Court praying for protection expressing

their readiness to neet the charges for such protection on

the basis that they are liable to pay such charges. In fact,
the order for protection was extended to the appellants
fromthe filing of the wit petition till this date only on that
basi s. Therefore, we are of the view that it would not be
appropriate to hold, on the facts of this case that the
appel l ants have no obligation at all to neet the costs of

the protection given to them by the police.

10. At the same tinme, we think that only a
reasonabl e ambunt should be fixed so that the endeavour
nmade to revanp the industry is not frustrated by too
heavy a slice of the price of the land to be sold under the
supervision of the BIFR for the resurrection of the
i ndustry being spent on this score. It is no doubt true
that the appellants had agreed to pay a sum of
Rs. 16, 413/ - per day for the protection. It is seen froml.A
No. 4 of 2006 filed by respondents 4 to 7 in the appeal that
they have now conputed the amount payabl e at

9,195/- per day from 1.10.2005 till this date and for
the earlier period between 31.1.2005 to 30.9.2005 they
had proposed to claima sumof Rs.15,678/- per day
though for an earlier period between 24.12.2004 and
30. 01. 2005 they have proposed to claim @Rs. 41, 520/ -
per day. Since the protection for the property from
trespassers is also to enure to the benefit of the industry
as a whole including its workforce of about six thousand,
we think that a sum of Rs.10,000/- per day for the entire
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peri od for which the appellants have not paid would be
adequat e conmpensation to the State. We, therefore, direct

the appellants to pay the entire arrears cal culated at the
rate of Rs.10,000/- per day for the entire period set out in
I.A. No. 4 of 2006 within a period of two nonths fromthis
dat e. The appellants would also be liable to pay at the
rate of Rs.10,000/- per day fromthe |ast date referred to
inl.A No. 4 of 2006 till this date within that period and
will continue to pay the said sumper day fromtoday til

the plot to be sold is separately demarcated and bounded

and boundary of the bal ance property repaired or rebuilt.
The current payments have to be nade by the appellants

at the rate of Rs.10,000/- per day, once in 15 days,
starting fromtoday.

11. Respondents 4 to 7 are directed to continue to
give the requisite protection to the appellants in respect of
the property of the first appellant - conpany and also to
gi ve necessary protection to enable the conmpany to repair

or renovate its boundary walls as also for construction of
separate boundary walls for the plot of |and proposed to

be sol d under the supervision of the Bl FR

12. M. Roy, |earned Counsel for the State has
categorically submtted before us that the State woul d
performits duties i'n the matter of naintenance of |aw and
order and it shall /'provide protection to the property of the
first appellant \026 Conpany in discharge of the statutory
duties of the State and the Police. In-this context, the
Aut horities may consider whether it is necessary to engage

a large force of policenen at this stage and consi der
posting only such nunber of personnel as may be found
necessary for the protection of the property. That would
enabl e a reduction in the cost of protection to be paid by
the appellants and the State would be free to reduce the
charges payabl e by the appellants for protection of the
properties. 1In the light of the directions as above and the
observations, I.A Nos. 4 and 5 of 2006 will stand di sposed
of .

13. The appeal is allowed in the above nmanner and
the Interlocutory Applications are disposed of in the'light
of the directions contained above. There w |l be no order

as to costs.




