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ACT:

The Covernment of India Act, 1935-S. 299-Constitution of
India Act, Art. 31-Conpensation-Bonbay Provincial Minicipa
Corporation Act, 1949-Ss. 212, 216-Acquisition building or
part of building within "regular line of public" street-
Secti on if prescribes the principles and manner of
-determ nation of conpensation

Bonbay Provincial Minicipal Corporation Act, 1949-Ss. 212,
216 Constitutionality of.

HEADNOTE:

Section 210 of the Bonbay Provincial Minicipal Corporation
Act, 1949 aut horises the Minici pal Conmi ssioner to prescribe
the "regular line of a public street". If abuilding or a
part of building is within the regular line of ~a public
street the Conm ssioner may under s. 212 require the owner
to pull down the building or part thereof, which is wthin
the regular line of the street. On this failure to do so,
the Conmissioner is entitled to pull down the of fendi ng part
of the building at the cost of the owner. The land so
vacated is to vest in the corporation. Section 216(i) I|ays
down that conpensation shall be paid by the Comm ssioner to
the owner "for any |l oss" which the owner may sustain and for
"any expense" incurred by such owner in consequence of the
order made by the Conmi ssioner. Proviso (i) to section 216
prescribes that "any increase or decrease in the value of
the remai nder ,of the property of which the building or |and
so acquired formed part, likely to accrue fromthe setback
to the regular line of the street shall be taken into
consideration and allowed for in determining the anbunt of
such compensation. Under proviso (ii) "if any such increase
in value exceeds the anpunt of |oss sustained or expenses
incurred by the said owner, the Conm ssioner rmay recover
fromsuch owner half the anmpbunt of such excess as betternent
charge.". The Act gives the owner who is aggrieved by the
amount of conpensation offered to him the right to appea
to the judge of the Small Causes Court and to the District
judge in second appeal

Acting under s. 212 the Comm ssioner issued notices to the
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respondents to pull down parts of their building Iying
within the regular line of the street. The respondents
filed wit petitions contending that section 212 was
unconstitutional in’ so far as it violated the provisions of
section 299 of the Government of India Act, 1935, and also
of article 31 of’ the Constitution. It was urged that the
Act did not (i) provide for paynent of conpensation for
property acquired and (ii) specify the principles on which
and the manner in which the conpensation was to be
det er m ned. The validity of section 212 and other allied
sections was also challenged on the ground that they
infringed articles 14 and 19 of the Constitution. The High
Court, upholding the challenge under s.299 of the Governnent
of India Act, held that the Act provided for paynment of
conpensation ’'out did not specify the principles on which
and the manner in which the conpensation was to be
determned. |In view of this finding the H gh Court did not
consi der the chall enge ' on

2

the other grounds. |In this Court it was argued that the two
provisos to sub-section (i) of 's. 216 if given effect to
nullified the direction in subsection (1) for paynent of
conpensati on and when reduced in t he Cont i ngenci es
visualized in the provisos the conpensation turned out to be
illusory.

Al'l owi ng the appeal

HELD: that the order passed by the Hi gh Court had to be set
asid and the proceedings transnitted to the High Court for
di sposal in accordance with the law.

(i) The Hgh Court. was right in holding that the Act
provi ded for payment of. conpensation for property  acquired
under s. 212. Section 216 and 389 read together nake it
clear that full indemification in terns of noney for the
loss caused is to be made to the owner of the property or
other interest affected by reason of the exercise of the
power under s. 212. That the conpensation may in sone rare
contingencies be very nmuch reduced after taking into account
the value of the benefit conferred on the owner by reason
the wi dening of the street is no adequate reason to hold
that the Act does not provide for paynment of — conmpensation

Both the provisos cone into play only after the compensation
for loss is determ ned under sub-section (i) of section 216
and since that subsection declares that full compensation
nmust be paid for the loss or deprivations suffered by the
owner it nust be held that the Act provides for the paynent
of conpensation for the property acquired. [9D11 F-§

(ii) The Act specifies the principles on which and the
manner in which conpensation is to be determ ned.

Having regard to the fact that in’ the course of wdening
the street the Corporation my have to acquire very
irregular, shapeless and small pieces of land - for the
purpose. of the street,, a host of principles my have to be
enpl oyed to determ ne the conpensation. Thi s very
difficulty in specifying any known rul e of conpensation is
responsi ble for the wording of section 216 and section 3 $9
of the Act which gets over the difficulty by providing ful

i ndermi fication for the | oss or deprivation suffered by the

owner of the building or other interests in the propert

y. ., The involvenent of civil courts in finally

determ ning conpensation inmports judicial norns and since
full indemification in accordance with judicial nornms is
the goal set by the Act,. it is, inplicit in such a
provision that the rules for determination of conpensation
shall be appropriate, to the property acquired and such as

wi Il achieve the goal of full indemity against |oss. This,
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by itself, is a specification of a principle for the deter-
m nation of conpensation. [13-A-D]

State of GQujarat v. Shri Shantilal Mangaldas & Os., [1969]
(3) SSCR 341 at p. 357, referred to.

Under s. 390 the Commi ssioner or such other officer as nay
be authorised by himshall hold such inquiry as he thinks
fit and determ ne the anount of conpensation to be paid.
Since there is an appeal fromsuch determination to the
judge of the snmall causes court and a second appeal to the
District court it is clear that the enquiry nust be held on

broad judicial lines. There are no lintations placed on
the powers of the appellate judges in determning the |oss
in a just and appropriate nanner ; t her ef ore, the

Conmi ssi oner or his authorised officer who holds the enquiry
in, the first instance,, will be guided by principles which
neet with the approval of the appellate authorities. [13E]

3

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : C. A Nos. 135 to, 149, 2091
2092 and 2121 to 2122 of 1968, 41 and 42 and 574 of 1969.
Appeal s fromthe judgnent and Order dated the 5th Decenber,
1966 of the Gujarat High Court in Special Civil Applications
Nos. 1454 to 1456 of /1965 etc., etc.

M C. Setalvad, V. B. Patel and |- N. Shroff, for the
appel lants (In all ‘the ’appeals).

B. D. Sharma for S. P. Nayar, for respondent No. 1 (In al
the appeal s).

A H Mhta, S. K Dholakia and Vineet ~Kumar, for
respondent No. 2 (In C As. No. 135, 1379 138, 142, 143 of
1968) Respondent Nos. 2 to 5 (In C. A No. 140 of 1968.)

S. S. Khunduj a and Pranod Swarup for respondent No. 2 (In
C.A. No. 574 of 1969.)

The Judgrment of the Court was delivered by

Pal ekar, J.--These Cvil Appeals by certificate arise out of
23 Wit Petitions filed by owners of |ands and buil dings
within the, Municipal limts of the Gty of Ahmedabad. The
petitioners challenged section 212 and some other  allied
sections of the Bonbay Provincial Minicipal Corporation Act,
1949, (hereinafter called the Corporations Act) and prayed
for the issue of a wit of mandanus directing the Municipa
Corporation of the City of Ahnedabad to treat the notice  or
notices issued to them under section 212 of the Corporations
Act as null and void and further directing the Minicipa
authorities not to act upon the sane or in furtherance of

the said notice or notices. Besi des t he Muni ci pa
Corporation, the Minicipal Conm ssioners were  also  made
parties to the petitions. Since the wvalidity of the
provi sions of the Corporations Act was challenged the State
of Qujarat was also nmade a respondent. Al the wit

petitions raised the sane questions and, therefore, the High
Court of Q@ujarat disposed of all the petitions by a conmon
j udgrent . As the decision was against the Muni ci-pa
aut horities they have now cone in appeal

For the purposes of disposal of these appeals it would be
sufficient to refer to the allegations nade in Specia
Cvil, Application No. 1454/1965 which is the subject natter
of appeal in Cvil Appeal No. 135/1968 before us. The,
petitioner Grdharlal Ganpatram was the owner of Survey Nos.
4222, 4223, 4224/ A-BC and 4225/ A-B of Jamal pur, Ward No. 2
Ahmedabad. On these survey nunbers there is a, building
bel onging to Grdharlal, on the ground floor of which there
are shops occupied by Grdharlal and his tenants.
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4
The Corporations Act being Act No. LIX/ 1949 was enacted ,on
Decenber 29, 1949 and came into force on July 1, 1951. By
this Act, the previous statute namely the Bonbay Minicipa
Bor oughs Act, 1925, was repeal ed.

Under section 210 of the Corporations Act the Minicipa
Conmi ssioner is entitled to prescribe what is known as the
"“regular line of a public street." After following the
necessary fornalities, the regular line of the public street
was prescribed by the Conm ssioner. Parts of the building
of Grdharlal cane within this regular line and so on 3-4-
1962 the Conmi ssioner _issued a show cause notice under
section 212 ( 1) (b) of the Corporations Act calling upon
Grdharilal to show cause why superstructure standing upon
the aforesaid Survey nunbers and |ying within the regular
line of the street be not renoved and the |and thereunder be
acquired wunder the provisions of the Act for the purposes
of .a street. “Grdharlal filed objections but they were
over-rul ed. Thereafter, with the approval of the Standing
Conmi ttee, the , Comm ssioner -acting under sub-section (2) of
Section 212 of the Corporations Act issued final notices to
Grdharlal requiring himto pull down the building or parts
thereof which offended against the, regular line of the
street within 7 days of the receipt of the notice. Certain
proceedi ngs foll owed with which we are not now concerned and
thereafter on 6-2-1965, Grdharlal filed the wit petition
in the High Court for the relief already referred to, Hs
contention was that section 212 and certain other allied
sections of the Corporations Act- were ultra vires and
unconstitutional and hence the notices issued under section

212 were illegal

Section 212 which is found in Chapter XIV of~ the  Corpora-
tions Act deals with streets, t heir construction

mai nt enance and inprovenent. Section 212 is one of the

several sections devoted to this subject. It is as follows

212. (1) If any building or any part thereof
is within the regular line of a public street
and if, in the opinion of the Commissioner, it
is necessary to set back the building to the
regular line of the street he may, if the
provisions of section 211 do not apply, by
witten notice-

(a) require the owner of such building to
show cause within such period as is specified
in such notice by a statement in- witing
subscri bed by him or by an agent dul y
aut horised by himin that behal f ‘and addressed
to the Commi ssioner, why such building or’ any
part thereof which is within the regular/ |ine
of the street shall not be pulled down and the
land within the said |ine, acquired by the
Conmi ssi oner; or

5

(b) require the said owner on such day at
such tinme and place as shall be specified in
such notice to attend personally or by an
agent duly authorised by himin that behalf
and show cause why such building or any part
thereof which is within the regular Iline of
the street shall not be pulled down and the
land within the said |line acquired by the
Conmi ssi oner .

(2) If such owner fails to show sufficient
cause to the satisfaction of the Conm ssioner
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why such building or any part thereof, which
is within the regular line of the street shal
not be pulled down and the land within the
sai d line acquired as af oresai d t he
Conmi ssioner may, wth the approval of the
Standing Conmittee, require the owner by a
witten notice, to pull down the building or
the part thereof which is within the regular
line of the street (and where a part of a
building is required to be pulled down, to
al so encl ose the remai ning part by putting up
a protecting frontage wall) within such period
as is prescribed in the notice.

(3) If within such period the owner of such
building fails to pull down such building or
any part thereof coming within the said |ine,

the Comm ssioner-may pull down the same (and
where a part of a building is pulled down, may
al so _encl ose, the renmaining part by putting up

a protecting frontage wall) and all t he
expenses incurred in so doing shall be paid by
t he owner.

(4) The Comm ssioner shall at once take
possessi on-on behal f of the Corporation of the
portion of the land within the said Iline

theretof ore occupi ed by the said building, and
such land shall thence forward be deened a

part = of the public street and shall vest as
such i'nthe Corporation.
. (5) ..o Cee .
It is common ground that the provisions of section 211 do
not apply. It is also not disputed that a part of the

buil ding comes within the regular Iine of the public " street
and notices have been issued by the Conmi'ssioner, as in his
opinion, it was necessary to set set back the building to
the regular line of the street. In pursuance of the power
given to him the Comm ssioner required the owner of the
buil ding to show cause. objections raised by the owner' were
consi dered and over-ruled. Thereafter under section 212(2)

t he Commi ssi oner required the owner Grdharlal to pull down
the building or the part thereof which was wthin the
regular line of the street within 7 days. It is obvious
that on

6

his failure to do so, the Commi ssioner was- entitled ~under
sub-section (3) of Section 212 to pull down the offending
part of the building at the cost of the owner. After such
pul I'i ng down of the building the |and so vacated was to vest
in the Corporation under sub-section (4) of that section
For the loss thus caused to the owner by the action of the
" Conmi ssi oner, provision was made  for paynent of
conpensation ,under section 216 which is as follows :
216. (1) Conpensation shall be paid by the Conm ssioner to
the owner of any building or land required for a public
street under section 211, 212, 213 or 214 for any |oss which
such owner rmay sustain in consequence of his building or
| and bei ng so. acquired and for any expense incurred by such
owner in consequence of the order made by the Commi ssioner
Provi ded t hat -
(1) any increase or decrease in the value of
the remainder of the property of which the

building land so acquired formed part likely
to accrue fromthe set-back to the regular
line of the street shall be taken into

consideration and allowed for in determ ning
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the anount of such conpensation
(ii) if any such increase in value exceeds
the ampunt of |oss sustained or expenses
incurred by the said owner the Conmissioner
may recover from such owner half the amount of
such excess as a betternment charge. ;"
Chapter XXIV of the- Act deals with the subject of conpen-
sation generally. Section 329(1) provides as follows :
389. (1) "In the exercise of the powers
tinder the followi ng provisions of this Act by
Conmi ssi oner ,or any other nunicipal officer
or servant, or any other person authorised, by
O under this Act to execute any work, as
little danmage as can be shall be done and

conpensation assessed in t he manner
prescribed by or under this Act shall be paid
to any person. who sustains danmage in
consequence of the, exercise of such power,
namely. .. ...

(f) acquiring any building or land required

for a public street-under section 216."

7

Section-390 is as follows

"Subj ect to the provisions of this Act, the

Conmi'ssioner or such other officer as may be

aut hori'sed by himin this behalf shall, after

hol di ng such inquiry as he thinks fit,

determine the anount of conpensation to be

pai d under section-389."

This determ nation, however, is not fina

because two appeals are provided. Under

section 391 it is provided as under

"Any person aggrieved by the decision of the

Commi ssioner or other officer wunder | section

390 may within a period of one nmonth, appea

to the Judge in accordance with the provisions

of Chapter XXVI."
“"the Judge" neans under section 2 clause (29) the Judge of
the Court of Small Causes in the City of Ahnmedabad. Section
411 provides for a second appeal to the, District Court. It
says "An appeal shall lie to the District Court (aa) from a
deci sion of the Judge in an appeal under section 391 agai nst
an assessnment of conpensation under clause (f) of sub-
section (1) of section 389." As regards the procedure to - be
followed in respect of these appeals, provisionis made in
section 434 sub-section (1) whereof is "Save as expressly
provided by this Chapter (Chapter XXVI) the provisions of
the Code of Civil Procedure, 1908, relating to appeals from
original decrees shall apply to appeals to the Judge / from
the orders of the Comm ssioner and relating to appeals’' from
appel l ate decrees shall apply to appeals to the  District
Court".
These relevant provisions which have been quoted above at
one pl ace show that where the Conmm ssioner acquires |and for
the purposes of the street by asking the owner of the land
to pull down his building or part of it, the owner is
entitled to be paid conpensation for the loss suffered by
hi m The compensation nmust, in the first instance, be
det erm ned by the Conmi ssioner- or an Oficer authorised by
him in that behalf and if, on determnation of such
conpensation, the owner of the building who | oses any part
of the land to the street is aggrieved by the anpbunt of
conpensation offered to him he is entitled to appeal to the
Judge of the Small Causes Court and to the District Court in
second appeal . It is obvious that if the owner is not
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sufficiently conpensated for the | oss suffered by himby the
Conmi ssioner or his authorised Oficer, the Judge in the
Court of Small Causes or the District Judge, as the case may
be, would be entitled to determ ne the proper conpensation
to be paid to him

The conplaint of the owner in the Wit Petition took

various forns. But the principal attack was on the ground
that the
8

provisions wth regard to acquisition in section 212 were
unconstitutional for several reasons. The Corporations Act
was passed before the Constitution cane into force. when the
Government of India Act, 1935 was in force. Subsections (1)
and (2) of section 299 of the Government of India Act, 1935,
which are roughly sinmilar in content to clauses (1) and (2)
of Article 31 of the Constitution, both before and after the
Constitution 4th Amendnent Act, 1955, required that the |aw
aut horising conpul sory acquisition for a public purpose, (1)
should provide for the paynment of conpensation for the
property “acquired; (2) fix the anbunt of conpensation; or
(3) specify the principles on which and the manner in which

it is to be determned. It is comon ground that the
Corporations Act is a lawwhich by itself does not fix the
amount of conpensati on. VWile the submssion of the

Muni ci pal Corporation i's that it provides for the paynent of
conpensation for the property acquired and also specifies
the principles on which and the manner in which it is to be
determ ned, the contention of the petitioners is that it
does neither. Therefore, the petitioners, contended that
section 212 of the Corporations Act was unconstitutional in
so far as it violated the provisions of section 299 of the
Governnment of India Act, 1935 and also of Article 31 of the
Constitution.

Certain other challenges were also made in the petitions to
the wvalidity of section 212 and sone other allied sections
of the Corporations Act on the ground that they infringed
the constitutional safeguards enbodied in Articles 14 and 19
of the Constitution. The Hi gh Court rejected the ‘chall enge
under Article 19 (1) (g). It did not think it necessary to
consider the challenge under other heads in-view of its
finding that the challenge wunder section 299 of the

CGovernment of India Act, 1935 was successful. Lear ned
counsel for the respondents before us did not press the
chal l enge under Article 19(1)(g). Therefore, the only

guestion which survives for consideration.is whether the
H gh Court was right in holding that section 212 of the
Corporations Act is unconstitutional on the ground of its
alleged violation of the provisions of section 299 of. the
Governnment of India Act or Article 31 of the Constitution

If the view of the High Court in this respect is not upheld,
it is obvious that the case will have to go back to-the H gh
Court for the consideration of points not finally ‘decided
for the purpose of the disposal of the petitions.

The contention on behalf of the property owners was that the
Corporations Act did not provide (1) for the paynent  of
conpensation for the property acquired and (2) did not
specify the principles on which and the manner in which it
is to be determined. The H gh Court only partially accepted

this contention. It did not agree with the contention that
the Corporations Act

9

did not provide for the paynent of conpensation for the
property acquired. On the second question, however, the

H gh Court agreed that the Act neither specified the
principl es of compensation nor the manner in which it was to
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be determ ned.

We are in agreement with the view of the High Court that the
Cor por ati ons Act does provide for t he paynent of
conpensation for the property acquired. W have only to
refer to section 216 and section 389 of the Act for this
purpose. Section 216(1) clearly |lays down that compensation
shall be paid by the Conm ssioner to the owner of any
building or land required for public street under sections
211, 212, 213 and 214 for any |oss which such owner rmay
sustain in consequence of his building or land being so
acquired, and for any expense, incurred by such owner in
consequence of the order made by the Comm ssioner. Then
section 389 (1) provides that conpensation assessed in the
manner prescribed by or under the Act shall be paid to any
person who sustai ns danmage i nh consequence of the exercise of
such power, nanely, "(f) acquiring any building or |and
required for a public street Under section 216." The two
sections read t oget her make it cl ear t hat ful

i ndermi fication in ternms of noney for the |oss caused is to
be made to the owner of the property or other interests
,affected by reason of the exercise of power under section
212. Under the latter section what is acquired for the
purposes of the street is the land of the owner which falls
within the regular line of the street. " Several provisions
are made in Chapter XI'V for the widening of streets wthin
the limts of the Corporation. Wth the enornous increase
in traffic in the nore congested parts of a growing City,
Muni ci pal authorities are constantly under pressure to w den
the, streets and one of the several nethods prescribed in
Chapter XIV is contained in section 212. The regular Iline
of the street as prescribed under section 210 often passes
through the 'properties of owners abutting on the streets
and it is inpossible to widen the streets unless parts of
 ands belonging to the owners are acquired. Sonetinmes a
building or a structure or part-of it stands on such |and
and wunless that portion of the building which falls wthin

the line is renoved the, acquisition of the land /for the
purpose of the street is not possible. Therefore, in the
first instance the section requires that the Conmi ssioner
shal | issue a show cause notice why the buildings or a part

of the building which falls within the line of street should
not be pulled down with a view to rel ease the underneath fur
the purposes of the, street. |If after hearing the owner the
Conmi ssioner is of the opinion that the building or part
t hereof should be pulled down, he must obtain the, approva
of the Standing Conmittee and then serve a notice on the
owner to pull down the offending building or part of
building within a

1208 Sup. d/72

certain tinme. If the owner cooperates, he wll ~hinself
renove the offending structure and release the | and
underneath it for being absorbed in the street. |If he does
not, the Conmissioner is enmpowered to pull down t he
of fending structure at the cost of the owner. Then sub-
section (4) of section 212 provides that the Comm ssioner
shall at once take possession on behalf of the Corporation

of the portion of the land within the said Iine (line of the
public street) theretofore occupied by the said building,
and such land shall thence forward be deemed a part of the
public street and shall vest as such in the Corporation

The provisions of section 212, therefore, clearly declare
that what is acquired under that section is the land |ying
within the line of the public street. The technica

guestion as to whether there is acquisition of the building
when the owner hinself does not pull down the. offending
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part of the structure but the Comm ssioner does it at the
owner’'s expense is not necessary for the disposal of the
guestion whether the Act provides for the payment of
conpensati on. Since every kind of loss is required to be
conpensated as a, consequence of the order passed by the
Conmi ssi oner under section 216 of the Act, the question
whet her the Act need have provided for conpensation as on
the acquisition of the building or a part of the building
which is pulled down under section 212, does not survive.
The owner. has to be conpensated for every deprivation or
loss and, therefore, prima facie 'it must be held that the
Corporations Act provides for the paynent of conpensation
for the property acquired.

It was, however, argued that the two provisos to sub-section
(1) of section 216 when given effect to may not only nullify
the direction given in sub-section (1) for paynent of
conpensation but also in certain contingencies conpel the
owner to pay the Corporation something out of his own
pocket . When sub-section (1) provides for paynent of
conpensation for the | oss suffered it provides for adequate
i ndemmi fication or conpensation.. Wen such conpensation is
reduced in the contingencies visualized in the two provisos

the conpensation, it was submitted, may turn out to be
illusory and the provision for the paynent of conpensation
an enpty assurance. Proviso (1) prescribes that "any

increase or decrease in the value of the remainder of the
property of which the building or land so acquired forned
part likely to accrue fromthe set-back to the regular 1line
of the street shall be taken into consideration and allowed
for in determ ning the anpbunt of ‘such conpensation."” Proviso
(ii) states that "if any such-increase in the value exceeds
the anmpbunt of |oss sustained or expenses incurred by ,he
said owner, the Comm ssioner may recover from such owner
half the anobunt of such excess as a betternment charge."
Proviso (i) inplies that the conpensation payabl e under sub-
section (1) is liable to be increased or reduced

11

after ’'the set-back. It envisages that by reason of the
set-back or the widening of the street the Property which
still remained with the owner is likely, on account of the
new situation, either to increase or decrease, in-value. If
that happens, that is to be taken into consideration and the
amount determ ned under sub--section (1) will have to be
adjusted accordingly. The High Court is of the view that
proviso (1) is unobjectionable as it is a principle
governing the determination of conmpensation and - can be
rightly enployed in determining the conpensation for the
property acquired. The H gh Court, however, was not inclined
to hold that proviso (ii) lays down any principle for
determ nation of conpensation payable for the  property
acqui r ed. It held, nevertheless, that the proviso was
severable from the main part of the section and did not
affect the provisions of sub-section (1) for paynment of

conpensati on. It is obvious that it is only in very rare
contingencies that proviso (ii) nay becone operative. But
in considering the question as to whether,.the Act provides
for conpensation for acquisition or not there can be little

doubt that it does so in sub-section (1) of section 216.
That it may in sone rare contingencies be very much reduced
after taking into account the value of the benefit conferred
on the owner by reason of the w dening of the street is no
adequate reason to hold that the Act, does not provide for
paynment of conpensation. As a matter of fact in an actua
enquiry for determ ning the anbunt of conpensation to be
paid the authority charged with the duty wll have to
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assess, 1in the first instance, the value of the total |oss
or deprivation actually suffered. The provisos may in sone
rare contingencies go to reduce the ambunt so determ ned.
Proviso (ii) envisages a situation where the w dening of the
street has so nuch benefited the owner that the value of the

benefit even exceeds the actual |oss suffered by him In
such a case instead of getting any conpensation for the |oss
the owner night have to pay out of his own pocket. As to

whet her provi so (ii) prescribes any principle for
det erm nati on of conpensation or not is not relevant for our
present purpose. Both the provisos conme into play only
after the conpensation for loss is determned under sub-
section (1) of section 216 and since that sub-section
declares that full conpensation nmust be paid for the |oss or
deprivation suffered by the owner it will be incorrect to
say that the Act does not nmke provision for the paynment of
conpensation for the property acquired. W have, therefore,
no hesitation in agreeing with the High Court that the
Corporations ~Act provides for the paynent of conpensation
for the property acquired under section 212.
The next question is whether the Act specifies t he
principles on which and the nmanner in which conpensation is
to be determ ned. The High Court has been of the view that
neither principles for determ nation of compensation nor the
manner of its
12
determi nation has been specified and that is the ground on
which it has held that the provisions of section 212 are
unconstitutional . We are unable to agree. with that view
VWhat is neant by specification of principles for determning
conpensation ? In the State of Gujarat v. Shri Shantila
Mangal das & Ors. (1) this Court observed:--
"Specification of principles nmeans |aying down
general guiding rules applicable to al
persons or transactions governed t her eby.
Under the Land Acquisition Act conpensation,is
determ ned on the basis of "market value" of
the land on the date of the notification under
s 4(1) of that Act. That is a specification
of principle."
At a later stage the Court again observed  at

page, 362
"Rul es enunci at ed by the courts f or
det er m ni ng conpensati on for conpul sory

acqui sition under the Land ~Acquisition Act
vary according to the nature of the Iand
acqui r ed. For properties which  are not
mar ket abl e conmodi ti es, such as | ands,
buil dings and incorporeal rights, valuation
has to be nade on the application of different

rul es. Principle of capitalisation- of net
rent at the current market rate on guilt-edged
securities, principle of rei nst at ement ,

principle of determ nation of original value
| ess depreciation, determ nation of break-up
value in certain types of property which have
out-grown their utility, and a host of other

so-cal | ed principl es are enpl oyed for
determ nation of compensation payable f or
acquisition of |lands, houses, i ncor por ea
rights, etc.”
The Land Acquisition Act nakes nmarket value at a certain
date the basis for the deternination of conpensation. But

there is no one sure way of applying the principle. As is
wel | -known when set-back is inposed by the line of the
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street, the land actually acquired by the Corporation may be
in sonme cases a few sq. yards or even a few sq. inches.
Then again the |land acquired may be of no significant use to
an body except, to the Corporation as a part of the street.
The |land acquired may be wedge-shaped, sometines irregular

in contour and often shapeless. |If the principle, of a
willing seller and a willing buyer is applied there can
possi bly be no market at all for the property acquired. It
is not suggested that in every case of acquisition of |and
for the street this principle will break down. But having
regard to the fact that in the course of w dening the street
the Corporation mmy have to acquire very i rregul ar

shapel ess and smal| pieces of land for the purposes of the
street, a host of principles may have to be enployed to
determ ne the conpensation. W asked | earned counsel for
the respon-

(1) [21969](3) S.C-R 341 at p. 357.

dents what one general principle of determnation of
conpensation in such cases could have, been appropriately
speci fi ed. "We did not get any satisfactory reply. It
appears to usthat this very difficulty in specifying any
known rul e of conpensation is responsible for the wordi ng of
section 216 and section 389 of the Act which, in our
opi ni on, gets over the difficulty by providing ful

i ndermi fication for the | oss or deprivation suffered by the
owner of the building.or other interests in the property.
W have referred to the provisions with regard to appeals.

The first appeal  lies to the Judge of the Small Causes
courts and a second appeal to the District Judge. , The
i nvol venent of Cvil_ Courts  in finally det er m ni ng
conpensati on i mports j udi-ci al nor ne. Since ful

i ndermi fication in accordance with judicial norms  is the?
goal set by the Act it is inplicit in such-a provision that

the rules for determination of  conpensation shall be
appropriate to the property acquired and such as wll
achieve the goal of full indemity against loss. In other

words, the Act provides for conpensation to be determined in
accordance with judicial principles by the enploynment of
appropriate nmethods of valuation so that the person who is
deprived of property is fully indemified against the |oss.
This, by itself, in" our opinion, is a specification of “a
principle for the determ nati on of compensation.

As regards the manner of determ nation of conpensation, it
is provided in section 390 of the Corporations, Act. Under
that section the Conm ssioner or such other officer as my
be authorised by himshall hold such enquiry as he thinks
fit and determ ne the amount of conpensation to be paid.
Ei ther the Conm ssioner or an O ficer authorised by him has
to hold an appropriate enquiry before determ ni ng the anount
of conmpensation. Since, as already seen, there is an appea
from such determnation to the Judge of the snmall Causes
Court under section 391 and a second appeal to the District
Court under section 411 it is clear that the enquiry nust be

made on broad judicial lines.. Any arbitrary determ nation
is bound to be set aside in appeal because the Judges in
appeal will be chiefly concerned to see whether the enquiry

is made in accordance with nornmal judicial procedures for
evaluating the loss by the application of nethods of
val uation appropriate to the particular acquisition before
them Since no limtations are placed on the powers of the
Appel late Judges 'in determining the loss in a just and
appropriate manner, it is expected that the Conm ssioner or
his authorised officer, who holds the enquiry in the first
instance, wll be guided by principles which neet with the
approval of the Appellate authorities. In our opinion,
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therefore. the manner of the determ nation of conpensation
is also specified by the Act.
It is conceded before us that if this Court holds that the

Cor por at i ons Act has provided for the. paynent of
conpensati on and
14

al so specified the principle on which, and the manner in
which conpensation is to be determned, it would not be
possible to say that the Act is either in violation of the
provi sions of section 299 of the Government of India Act,
1935 or Article 31 of the Constitution

Since the Hi gh Court had not considered the challenge to the
validity of section 212 and the allied sections of the Act
on the ground of infringement of fundamental rights wunder
Article 14 and partially wunder Article 19 of t he
Constitution, and the |earned counsel for both sides agree
that the cases should be renmanded to the H gh Court for
di sposal after considering the points raised in that regard,
we send down the cases accordingly for disposal

The appeal s are allowed. The order passed by the H gh Court
is set aside and the proceedings are ordered to be
transmtted to the H gh Court for disposal in accordance
with the law after hearing the parties on points kept open
and undeci ded by the Hi gh Court in its Judgnent dated 5-12-

1966. The appel | ants shall get one set of costs from the
respondents other thin the | State of
K. B. N.

Appeal s al | owed.
15




