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Appel l ant is the son of Late Ureshchandra Madhav Joshi (hereinafter
referred to as "the deceased”). He owned considerable properties. A
Charitable Trust by the nanme of "Umesh Yoga Charitable Trust" was created
by the deceased in hi's native village at Manor. For the said purpose, he
donated 7 acres of land of his own. 4 acres of |and was said to have been
donated by the appellant herein. Deceased purchased a residential house at
Dadar nanmed "Umesh Dhanm' in 1949. The first floor of the said house was
used for residence, which he al'so used for hol ding Yoga cl asses and al so for
manufacture of Hair O |. Deceased started yoga classes. He also started
manuf acture of hair oil, nanely, (Rantirth Brahmi Hair Gl). Sonetine
thereafter, he along with his children shifted his residence to the ground
floor of the said house. He had 7 sons and 3 daughters. Appellant herein is
his second son. Respondent No. 2 allegedly eloped and narried a Muslim
boy. Respondent No. 1, however, had an arranged narriage. The
rel ati onshi p anongst the brothers and sisters, except respondent No. 2 was
said to be cordial. Sudarshan, Jagdi sh and Pravin 'were allegedly hel ping the
testator in managenent of the business of nmanufacture /of hair oil. Al his
sons, nanely, Sudarshan, Dr. Vishnu, Jagdi sh, ‘Arvind, Sunil and Taraba
(respondent No. 2) lived together at the sane house known as ’Uresh
Dhami . Appellant herein and another brother Sunil were not married.
Appellant is a doctor of repute. He is a Gynaeocol ogist and Qbstreticist and
his qualifications are MD. (Obst. and Gyt.), FISC, FCPC, DG O D.F.P. He
started his practice in 1971. He opened a clinic and hospital at Parel

Fromthe records, it appears that the deceased was suffering from
mal i gnancy Li posercoma (sic). There are sone evidences on record to show
that he was al so suffering fromleft ventricular failure with |schem a heart
di sease. The deceased is said to have no faith in the all opathy system of
nedi ci ne. He had devel oped sone respiratory problem ' He was
i nvestigated by Dr. Pani kar, a student of Appellant.  He was taken to | CU of
Breach Candy Hospital on 13.11.1983 by Appellant and his wife.

On 14.11.1983, the deceased expressed his desire to execute a Power
of Attorney as also a WIl. On his purported instructions, Appellant
contacted M. M K Mhinkar, Advocate, who was working with Ms
Ranesh Shroff & Co. M. WMahinkar and Appellant visited the testator at
Breach Candy Hospital. Deceased instructed M. Mhinkar to draft a
Power of Attorney before drafting the WIIl as he expressed a desire to speak
to his wife before executing the WIl. He allegedly spoke to his wife. The
WIl was drafted the next day. Wile the WII was being drafted he asked
Appel  ant and Pravin, his another son to wait outside the room Appellant
and M. Mahinkar visited the hospital during non-visiting hours for
execution of the WIIl. It was drawn up in M. Mhinkar’s handwiting
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all egedly at the spot. They and one M. Phadke, classmate of M. Mahi nkar
entered the cubicle of 1CU of the Hospital at 3.30 p.m for execution of the
WIl. The deceased sent for Dr. Bhupender Gandhi, a friend of Appell ant
for attesting the WII. He reached the cubicle at about 4.30 p.m The WII
thereafter was executed.

I ndi sputably, the deceased was under the treatment of one Dr.
Udwadi a. of the said Hospital. Appellant neither treated himnor did he
exam ne himat any point of tine. He even did not know of the diseases he
had been suffering from On 21.11.1983, the deceased was di scharged from
the hospital. He received visitors on 22.11.1983. In the early norning of
23.11.1983, he allegedly asked his wife Tarabai to count the cash lying in
the almrah. He died soon after having asked his wife for coffee.

After cremation of the dead body, the factum of execution of the WII

by the deceased was disclosed. A neeting of the famly nmenbers was
arranged in the office of M. Mohinkar for inspection of the WII; consent
letters were al so prepared; Pravin signed the sanme at the spot as he was to
| eave for Manore:. Xerox copies of the consent letters were prepared. First
Respondent herein al'so signed the consent letter. On 7.12.1983, a joint
consent l'etter was given by sons of the deceased. Sunil also gave his
consent letter-on the said day separately.

However, no step was taken for obtaining a probate soon thereafter.

On 1.4.1985, a deed of assignnment in regard to the manufacturing unit of

Hair O 1| was executed in favour of Sudarshan for a consideration of Rs. 4

| akhs. As per the deed of assignnent, a sumof Rs. one |akh (hereinafter as
WIl) was to be paid on or before 31.12.1986 and the rest of the amount was
to be paid on or before 31.3.1988.

A Testanentary Application was filed by Appellant on 21.12.1985.
On 8.1.1987, a joint consent letter was filed by Tarabai, Dr. Vishnu, Arvind
and Sunil in the said Testanentary Application

On 14.1.1987, a Promi ssory Note for Rs.3 lacs was executed by
Sudar shan in favour of Appellant-in furtherance of the said deed of
assignment. On 10.3.1987, a Caveat was filed by Midula, first Respondent
wi thout affidavit and on 28.4.1987 an Affidavit was filed by her
wi t hdrawi ng the "no objection" earlier given for grant of probate. She was
allowed to do so after she affirmed on an affidavit in support thereof.

The second respondent also filed a caveat. Thereafter a Testamentary

Suit was filed by Appellant before the Bonbay H gh Court wherein

respondents herein were parties. The hearing was taken up in 1994.

Recordi ng of evidence in the matter commenced on 7.11.1984. |t continued

upto 8.11.1994. Argunents were heard and concl uded i n Decenber 1994.

Appel | ant exam ned hinself in the said proceeding. He had exam ned his

not her Tarabai and al so the attesting witnesses viz., M. Mhinkar and Dr.
Bhupender Gandhi. He also examined Dr. Vijay Kumar Pani kar

A learned Single Judge of the H gh Court by a judgnent and order

dated 28.11.1995 dism ssed Appellant’s application for grant of probate,

inter alia, opining that "although respondents herein could not prove that the
signatures of the testator appearing in the WIl as also those of the attesting
Wit nesses, were not theirs; the circunstances surrounding the execution of

the WIIl were so suspicious that it was inpossible to believe that the W
had been executed at the place, tine and in the manner suggested by
Appellant’. In arriving at the said conclusion, the | earned Single Judge took
into consideration the purpose for which the WIIl was proposed to be

executed, the manner in which the same was drafted and executed, the effect
thereof and various other circunstances and in particular the one that
Appel l ant was totally ignorant of the ailnment(s), the deceased was suffering
from The | earned Single Judge concluded that no case for grant of probate
had been made out.

An Intra-court Appeal was filed by Appellant thereagainst. During
the pendency of the Appeal, Purnima, another sister of Appellant took out




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

10

Chanber Summons, revoking her consent to the Probate Petition on
16.6.2003, inter alia, on the allegations that she had doubts about the
genui neness of the alleged WIl and w shed to support the respondents
herein. Chanber Summons had al so been taken out by Jagdi sh, Pravin and
Dr. Vishnu in the pending appeal. They also revoked their consent to the
probate petition and prayed to be joined with Respondents herein. In
support thereof, an affidavit was affirmed by Jagdish in July 2003 not only
guesti oni ng the genui neness of the WIIl but al so expressing his shock and
surprise at the fraud played on all the fanmly menbers by Appellant. By
reason of the inpugned judgnment dated 4.2.2004, a Division Bench of the
Hi gh Court affirmed the judgnent and order of the | earned Single Judge.

M. Shanti Bhushan, |earned Senior Counsel appearing on behal f of

Appel l ant rai sed the following contentions in support of the appea

(1) Execution of the WIIl having duly been proved, the Hi gh Court
conmitted an errorin passing the inpugned judgnment. The fact that
all the brothers and sisters of Appellant had given their consent,
except Respondent No. 2 herein, who was under the influence of her
husband, who was a Muslimwboy clearly established that the WII was
genui ne.

(2) Subsequent wi t hdrawal of the consent by Mudula would al so show
that she had changed her nmind only on the ground of not having been
pai d an armount of Rs.50,000/- as was allegedly prom sed to her which
cannot be relied upon.

(3) The evi dence /brought on records clearly show

(i) The deceased was of sound mind and, thus, had the capacity of
maki ng his WIll on 15.11.1983.

(ii) I ndi sput ably, the deceased having executed the WIIl and the

sanme havi ng been attested by Shri Mhi nkar ‘and Dr. Gandhi,
t he genui neness thereof could not have been questi oned.

(iii) The background of hospitalization of the deceased had not been
appreci ated by the High Court iniits proper perspective, as it
failed to consider that he had al ways been reluctant to take
al | opat hi ¢ drugs and was, thus, expected to be in the hospital for
a short period.

(iv) The deceased was kept in the |CU not because his condition
was serious but because no bed was avail abl e. ‘el sewhere.

(v) Al t hough she was suffering fromcancer, the same being within
tolerable limts, it was not necessary to put hi munder any
sedati ve.

(vi) Deceased |l eft hospital in good health. He was brought hone by

Niranjan. He went to his office on the first floor and net all his
famly menbers. On 22.11.1983, he signed a letter of authority
addressed to the Punjab National Bank.  He had al so expressed
his desire to go to the village after his discharge friomthe
hospi t al

(vii) On 22.11.1983, he met many of his friends and enquired about
their various activities. On 23.11.1983 at 3.00 a.m he asked
Tarabai, his wife to prepare coffee for him

(viii) Mudula has been visiting her father during his illness and at
| east she shoul d have testified in the witness box to depose that
in regard to the deceased’ s nmental condition and having not
done so, she now should not be pernmitted to take a different
st and.
(4) Despite overwhel m ng evidence of his being in a proper state of
m nd, no evidence was adduced on behal f of Appellant.
(5) The High Court conmitted a serious error insofar as it failed to take

into consideration that Appellant did not play an unprominent role in
the preparation of the WIl and was not even present at the tinme when
instructions were being given for its preparation on 15.11.1983 as al so
at the tinme of execution thereof.

(6) He never visited his father and did not know anythi ng about the
ailments his father was suffering from which cannot be said to be
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unnatural, particularly when he was only a gynecol ogi st and not an

oncol ogi st .

M. Rajiv Dutta and M. Sunil Kumar Gupta, |earned Senior counse
appearing on behalf the first and second Respondents respectively, on the

ot her hand, subnmitted

(1) Both the | earned Single Judge and Division Bench of the Hi gh Court
having arrived at a concurrent finding of fact, this Court should not
interfere therewth.

(2) The circunmstances in which the WII was prepared, attested and
executed, nanely, in a cubicle of 1CCU raise serious doubts about the
genui neness t hereof.

(3) No i ndependent witness having been exam ned, for reasons being
known to the appellant, the inpugned judgnent cannot be faulted as
particul arly non-exam nation of the doctor who had been attending the
deceased at Breach Candy Hospital having not been expl ained, the
case must be held to be shrouded in nystery.

(4) Both the attesting witnesses Dr. Gandhi and M. Pani kar bei ng known
to the Appellant for a long time, no reliance has rightly been placed on
t heir evidence by the Hi gh Court.

(5) There was no reason as to why the deceased woul d not | eave anything
for his other children, particularly when he was runni ng a busi ness
and the residential house was not being used for any charitable
pur pose.

(6) Li ke Appellant, Sunil, who was the youngest of all, was also
unmarri ed and having been residing with his father and unenpl oyed,
it was unnatural that no arrangenent was nade for him

(7) Deceased having been suffering froma serious ailment, it was
unli kely that he expressed his desire to execute a Power of Attorney
and WIl at the sane tine.

(8) No reason has been assigned and no expl anation has been offered as
to why no step was taken i mmedi ately for grant of probate despite the
fact no objection was raised by any of the legal heirs, except the
second respondent.

(9) No expl anati on has been of fered as to why the business of
manuf acture of hair oil would be transferred to Sudarshan for
val uabl e consi derati on

(10) The fact that another sister and three brothers of Appellant revoked
their consents and expressed doubts as regards the genui neness of the
W1l also establishes that the execution of the WII was surrounded by
suspi ci ous ci rcumnst ances.

(11) Theory set up by the propounder that the WIIl was executed in
furtherance of the Charitable Trust activities having been found to be
not correct and the property of the deceased conprised not only of a
busi ness but also a residential house clearly goes to show that the
Hi gh Court was correct in opining that the execution of the WIIl has
not been proved by Appellant.

Before adverting to the rival contentions of the parties, as noticed
herein before, we would place on record that three brothers of appellant,
nanely, Arvind, Vishnu and Sunil had filed interlocutory applications before
this Court for their inpleadnment in this Appeal. M. Jaideep CQupta,
appearing in support of the said application submtted that they are
supporting the appellants.

The | earned Single Judge as al so the Division Bench of the High
Court had taken great pains in analyzing the evidence, both oral and
docunentary, brought on records.

The | earned Judges proceeded on the basis that the WII in question
bear the signatures of the deceased and m ght have been attested by M.
Mahi mkar, Advocate and Dr. Bhupender Gandhi, but circunstances
surroundi ng the execution of the WII| being suspicious and the appel |l ant
havi ng not been able to renpbve the sanme, the prayer for grant of probate
shoul d not be granted.
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The circunstances enunerated by the | earned Division Bench in
affirm ng the judgnment and order passed by the | earned Single Judge are as
under

(i) The Propounder took part in execution of the WIIl, being sole
reci pient of the |egacy.
(ii) The di spositions nmade in the WIl by the testator are unnatural, unfair

and i nprobabl e as wife and grand children were excluded fromthe
benefit thereof despite the fact that he had | ove and likings for all
(iii) There is no recital in the WII that Respondent No. 2 was to be
specifically excl uded.

(iv) Wy the WII had been executed by the testator within 24 hours of his
hospitalization has not been expl ai ned.
(v) Wtnesses to the WIIl were interested persons, and evidence adduced

in support of executionof the WIIl was unsatisfactory, particularly
when the doctor treating himhad not been exani ned.

(vi) The ail ment” from which the testator had been suffering was not being
di scl osed whi ch shows that he m ght have been termnally ill as
wi thin eight days fromexecution of the WIIl, he died.

(vii) There was no satisfactory evidence to show as to why the testator sent
for Dr. Gandhi-for attestation of the WII although he did not have

much acquai ntance with him

(viii) No satisfactory evidence was brought on record as regards the cause

of death of the deceased.

(ix) There is no explanation as to why the appellant and others visited the
hospital during non-visiting hours in the |1 CU cubicle for execution of

the WII.

From the evidence brought on record, it appears that the deceased
knew t hat he had been suffering fromcancer for 10-15 years prior to his
death as he clained that he was cured of his di sease because of his practices
in yoga. Admittedly, he was suffering from Liposarcoma which is a
mal i gnancy of fat cells. He was also suffering fromleft ventricular failure.
The ail ments were serious ones as was expressed by Dr. Bhupender Gandh
in his deposition. Dr. Gandhi happened to be a long standing friend of the
appellant. He admitted to have net the deceased only once or tw ce but
never treated him even never exam ned him Dr. Panikar was a student of
the appellant. He was a young doctor. He had regularly been checking up
the deceased nedically. Fromthe evidence of Panikar, it appears that the
deceased knew that he had been suffering from-cancer but according to him
as he used to do yogas, he was cured of the said disease. He was suffering
fromrespiratory trouble al so. Deceased although was not taking any
al | opat hi ¢ nedi ci ne, he could be persuaded to be hospitalised. Panikar
assured himthat he would be hospitalized only for one night. Whether
necessary or not, he was admitted in ICU The treatnent started
i medi ately. Presumably because he woul d not take any oral allopathic
drugs, he was put on intravenous fluid. |If he was aware of the fact that he
would remain in the hospital for one day only, it does not appeal to any
reason as to why he would think of execution of a Power of Attorney as al so
of execution of a WII in favour of Appellant at the sane tinme. If he was
under the inpression that he was no | onger suffering fromcancer, it was
expected that he woul d think of execution of any document only after he
canme back home. He asked the appellant only to contact Ms. Shroff & Co.

He did not say about M. Mahinkar. M. Mhinkar was said to have been
deputed by the firm No evidence to that effect was led. Admttedly, he was
known to the appellant since 1976. He had handl ed the Habeas Corpus

petition before the Bonbay Hi gh Court filed by the husband of Respondent

No. 2. Mahinkar came with Appellant. He was acconpanied by a Cerk

They were allowed to enter I CU without any prior appointnent. There is
nothing to show that perm ssion of the hospital authorities had been taken in
regard to the visit of persons who were not his relatives. 1In the small cubicle
of 1 CU which was separated by curtains only and there were other serious

pati ents, Power of Attorney and the WII were said to have been drafted.

The execution of the WIl was allegedly deferred by a day as deceased

wanted to consult his wife. According to her, she raised no objection to the
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execution of the WIIl in favour of Appellant. Wether the youngest son and
other children were taken into confidence or not, is not known. Power of
Attorney woul d have served the necessity of representing the deceased

bef ore various authorities and banks. The very fact that he wanted to
execute a Power of Attorney clearly shows that he did not believe that he
woul d neet his end soon. Odinarily, a person would not think of execution
of a Power of Attorney and a WII sinultaneously. Al though, he chose to
execute the WIIl, he evidently did not have any docunent with himfor the
purpose of instructing the Advocate effectively and in details. No docunent
had been handed over to M. WMahinkar by the appellant and the deceased.

He cane to the hospital with a Cerk, dictated the WIIl then and there and
the sanme was executed by the deceased. Dr. Gandhi although a friend of the
appel | ant deposed in his evidence that the deceased had not known himvery
intimately. Wy, thus, he had been called as an attesting witness is a
nystery. A nurse had allegedly tried to contact him Wether he could be
contacted or not is not known.. He, however, wal ked al nost inmmediately
after the WIll was drafted. He attested the signatures of testator.

In his WIIl, the deceased had, inter alia, declared:-

"I, Umeshchandra Madhav Joshi of Bonbay, Indian

I nhabi tant, aged 76 years, residing at Ureshdham 27,
2nd Vi ncent Square Street, Dadar, Bonbay 400 014, do
hereby revoke all ny former WIlls and testamentary

di spositions and declare this to be ny last WIIl and
Test ament .

1. | appoint nmy son Dr. N ranjan Ureshchandra
Joshi to be the Executor and Trustee of this ny last WII.

1. What ever novabl e and immovabl e estate | am seized
and possessed of or otherwi se well and sufficiently
entitled, the sanme belong to nme absolutely and no one

has any claimor interest whatsoever to or in the sane

or any part thereof and | amentitled to nake such

di spositions thereof as are hereinafter contained."”

XX XX XX
"7. | declare that all the rest and resi due of my estate
wher esoever situate, after payment of funeral expenses,
debts, liabilities, probate duty, costs, charges and

expenses of nanagenent and adm nistration is
hereinafter referred to as ny "Residuary Estates".

8. | devise and bequeath my residuary estate to ny
son Dr. Niranjan Ureshchandra Joshi absol utely.

9. | authorize and enpower ny executor and Trustee
to postpone the realization, sale and/or conversion of ny
estate or any part thereof for so long as he shall “think fit."

Wy other terns of the WIl had to be inserted.is not known. There
were two schedules in the WIIl. The first schedul e thereof reads as under: -

Val uation of the novabl e and i nmovabl e property of the deceased in
the State of Mharashtra

1. Cash in the house Rs. 2,434. 00
2. Househol d goods, furniture Rs. 1, 000. 00
3 Cash in Bank

i) Punjab National Bank,
Khodadad Circl e, Dadar
Bonbay 400 014
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Current A/lc No. 1835 Rs. 3, 56, 465. 85

ii) Punjab National Bank,
Khodadad Circle, Dadar
Bonbay 400 014
Alc No. 8794 Rs. 32, 316. 47

4, Leasehol d property consisting of
Leasehol d land with buil ding standing
t hereon known as Umeshdham
Vi ncent Square, Street No.?2, Dadar
Mat unga Est ate, Dadar
Bonbay 400 014, as per the
Val uation report of Ms. Design
Col | aborati on, Architects, Bonbay Rs. 4, 00, 000. 00

5. Securities:
Deposits wi th Bonbay El ectric Supply
And Transport Undertaking as security

For paynent of energy bill etc. paid
Under Recei pt No. 61253 dat ed
27.5.80 Rs. 4, 850. 00

Rs. 8, 12, 066. 32

Deduct amount’ shown in

Schedul e No. || Rs. 4, 77, 605. 30
Net Tot al Rs. 3, 34, 461. 02
Schedule Il details his liabilities to each of such persons naned

therein, amounting to Rs.4,77,605.30. M. Mhinkar or Dr. Gandhi do not

say that documents required to prepare the WII were wiith the deceased.
Deceased was admitted in the hospital on an emergency basis. Evidently

when he was admtted in ICU he would not be permtted to carry docunents

with him It is unnatural that he would remenber all the details of his assets
i ncludi ng the anbunt of cash and the amobunt |ying in bank as also the details
of his liabilities etc.

Both the schedul es of the WII were neticul ously drafted. = Tarabai in
her deposition did not say that she or Appellant had furnished all those
details to Mahinkar in advance. Except they, in the given situation, no other
could do so. An inference can, therefore, be safely drawn that Appellant had
arole to play in execution of the WIIl. Story of the WIIl being drafted in the
cubicle of 1CU of the Hospital, thus, cannot be believed. |In all probabilities,
WIl was drafted by Mahinkar in his Chanber. It may also be borne in
m nd that as the deceased could only sign in English, question of his
dictating the WIl and at | east the termthereof was wholly unlikely. WIIl has
been drafted by a professional. The theory set up by the propounder that he
bel i eved that the appellant would carry out his charitable activities is not
reflected fromthe WIIl. No reason has been assigned as to why he had
chosen Appel |l ant al one for taking the entire benefit of the l'egacy.

It is of sone interest to notice that although the ampbunt of cash in
hand had al ready been disclosed in the first schedule of the WIIl but when he
cane back, he asked Tarabai to count the cash once over again. Wat was
the amount, if any, found in the cash-box is not known.

It is true that the contesting respondents did not exam ne thensel ves,
but it is equally true that apart fromhis nother and friends, nobody was
exam ned on behal f of Appellant also. |If the other sons had inplicit faith in
their father and accepted that the WII was genuine, they could al so have
been exami ned. They indisputably signed consent letters. W do not know
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under what circunstances, consent letters were obtained. Only Pravin had
given consent in the Solicitor’'s office; others gave their consent at a |ater
st age.

VWhat was the frane of mnd of the deceased could have been best
stated by the Doctor who was attending on him Appellant curiously even
was not aware of the ailnents, the deceased was suffering from It is
expected that he would have known at least the ailnments of his father
particul arly when he was diagnosed to be suffering for ventricular failure.
Hi s other three sons, particularly Sunil had been hel ping the deceased in
carrying on the business. There is no avernent in the WIIl how the business
and the Trust woul d be run.

Sone directions in regard to running of the Trust were al so expected
to be given in the WII.

The manner in which the death certificate of the deceased had been

i ssued al so rai ses sonme suspicions. Although, he expired at his own house,
and he was decl ared dead by Dr. Pani kar; the death certificate was prepared
inaprinted form It was filled up in hand but the tine of death was shown
as 7.00 a.m The cause of ‘death is said to be respiratory failure. How the
printed formwas filled - in, nay better be stated in the words of the |earned
Si ngl e Judge:

"\ 005The next inportant docunent is the Medica
Certificate showi ng the cause of death given by Dr.
Panikar. It is a printed formwhich is filled in hand
wherein the time of death is shown as 7 a.m and agai nst
"Di sease of condition directly |l eading to death" the
following is witten in hand: "Respiratory failure"and as
agai nst "approxi mate i nterval between onset and death" 8
days are nentioned. Under "Antecedent Cause" and
"Morbid conditions, if any, giving rise to the above
cause, stating the underlying condition l'east"

"Br onchopneunoni a & Li posarcoma” in hand are

entered into and as agai nst "Approximate interva

bet ween onset and death" ‘20 days’ are nentioned. It is
signed by Dr. Panikar with his full nane witten under
the signature and as agai nst "Address or rubber stanp of
the institution". Rubber stanp show ng "Parel Hospital,
94, Shri Parmar Quruji Marg, Parel, Bonbay-400 012" is
af fixed."

Who had filled up the formin not known. It is nobody s case that Dr.
Pani kar was attached to Parel Hospital.

Even in the death report entered into the Minicipal record of the
Bonbay hospital the cause of death was shown to be Bronchopneurnoni a
and Li posar conm.

The | earned Single Judge has al so noticed that there are docunents to

show that the deceased was being treated by several other doctors including
Dr. Ani bhut P. Vohra. Al the persons including ’Tarabai’ curiously did not
know the nature of ailnments the deceased was suffering fromand the period
of his illness. In her deposition, she was confronted with her affidavit in
earlier litigations but she profusely denied the avernents and contents
thereof. She had al so denied the signatures of persons on the docunents
pertaining to earlier litigation other than herself and her husband on vari ous
docunents with which she was confronted with. There is no reason as to

why she should do so particularly when her categorical stand in the earlier
litigations was that deceased had been suffering fromvarious ailnents since
a long tine.

The conduct of Appellant in executing the deed of assignnent in
favour of Sudarshan even before filing the application for grant of probate
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cannot al so be appreciated. Before the grant of probate, he had no | ega
authority in that behal f.

Section 63 of the Indian Evidence Act |ays down the node and

manner in which the execution of an unprivileged WIIl is to be proved.
Section 68 postul ates the nmode and manner in which proof of execution of
docunent is required by lawto be attested. It in unequivocal terns states

that execution of WIIl nust be proved at |east by one attesting witness, if an
attesting witness is alive subject to the process of the court and capabl e of
giving evidence. A WII is to prove what is loosely called as primary

evi dence, except where proof is permtted by |eading secondary evidence.
Unl i ke ot her docunents, proof of execution of any other docunent under

the Act would not be sufficient as in terns of Section 68 of the Indian

Evi dence Act, execution nust be proved at | east by one of the attesting

wi tnesses. Wiile nmaking attestation, there nust be an ani nus attestandi, on
the part of the attesting witness, meaning thereby, he nust intend to attest
and extrinsic evidence on this point is receivable.

The burden of proof that the W1l has been validly executed and is a

genui ne docunent is on the propounder. The propounder is also required to
prove that the testator has signed the WII and that he had put his signature
out of his own free will having a sound disposition of mind and understood

the nature and effect thereof. |If sufficient evidence in this behalf is brought
on record, the onus of the propounder may be held to have been di scharged.

But, the onus would beon the applicant to renpve the suspicion by |eading
sufficient and cogent’ evidence if there exists any. In the case of proof of
WIl, a signature of a testator al one would not prove the execution thereof, if
his m nd may appear to be very feeble and debilitated. However, if a

def ence of fraud, coercion or undue influence is raised, the burden would be
on the caveator. [See Madhukar D. Shende v. Tarabai Shedage (2002) 2

SCC 85 and Sridevi & O's. v. Jayaraja Shetty & Ors.. (2005) 8 SCC 784].

Subj ect to above, proof of a WIIl does not ordinarily differ fromthat of
provi ng any ot her docunent.

There are several circunstances whi ch woul d have been held to be
described by this Court as suspicious circunstances ;-

(i) When a doubt is created in.regard to the condition of mnd of the
testator despite his signature on the WII;
(ii) When the disposition appears to be unnatural or wholl'y unfair in the

light of the rel evant circumnstances;
(i) VWer e propounder hinself takes prominent part in the execution of
W Il which confers on him substantial benefit.

[ See H Venkatachal a Iyengar v. B.N. Thimajamma & Os., AIR 1959 SC
443 and Managenent Committee T.K. Chosh’'s Acadeny v. T.C. Palit &
Os. AIR 1974 SC 1495]

We nmay not delve deep into the decisions cited at the Bar as the
guestion has recently been considered by this Court in/B. Venkatanuni v.
C.J. Ayodhya Ram Singh & Ors. [2006 (11) SCALE 148], wherein this
Court has held that the court nust satisfy its conscience as regards due
execution of the WII by the testator and the court would not refuse to probe
deeper into the matter only because the signature of the propounder on the
WIIl is otherw se proved.

The proof a Wlle is required not as a ground of reading the docunent
but to afford the judge reasonabl e assurance of it as being what it purports to
be.

We nmay, however, hasten to add that there exists a distinction where
suspi cions are well founded and the cases where there are only suspicions
al one. Existence of suspicious circunstances al one may not be sufficient.
The court may not start with a suspicion and it should not close its mnd to
find the truth. A resolute and inpenetrable incredulity is demanded fromthe
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j udge even there exist circunstances of grave suspicion. [See Venkatachal a
| yengar (supra)]

Even if we apply the tests laid down by this Court in |arge nunber of

deci sions, including the ones referred to hereinbefore, we are of the opinion
that no case has been made out to interfere with the findings of both the

| earned Single Judge as al so the Division Bench of the H gh Court.

I n Venkat amuni (supra), this Court has al so opined that the appellate
court while exercising its jurisdiction would ordinarily not interfere with the
finding of fact arrived at by the learned Trial Judge if the view taken by it is
reasonable. W, therefore, agree with the conclusions arrived at by the Hi gh
Court.

The appeal is dismissed with costs. Counsel’s fee assessed at Rs.
25, 000/ - .




