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ACT:

Di spl aced Persons (Conpensation and Rehabilitation Act
1954-S. 19-Land allotted to displaced person-Allotnent
cancel l ed without /conplying with provisions of the Act-
Validity of.

HEADNOTE:

The respondent, who was  a di splaced person from West
Paki stan, was allotted certain land in India and was given
its possession. At the tinme of consolidation of holdings in
1960 the Consolidation Oficer included a part of this Iand
conprising 13-odd acres in ‘the area of the Custodian. The
respondent’s representations protesting against the action
of the Consolidation Oficer having failed at the different
| evel s, the respondent noved the Hi gh Court under Art. 226
of the Constitution. The Hi gh Court set aside the inpugned
orders of the Consolidation Oficer on the ground that they
were wholly without jurisdiction and that the  concerned
officer was not authorised to allot to the appellant the
| and which was already conprised in a subsisting valid
al l ot ment nade to the respondent.

On the question whether the land in dispute which had
already stood allotted in favour of the respondent could be
allotted in favour of others wthout notice to the
respondent and wi thout affording an opportunity of being
hear d.

N

HELD: The respondent had succeeded in establishing that
per manent proprietary allotnent of the land in dispute was
validly made in his favour. Therefore the respondent had
enforceable right in respect of the land and it could not be
allotted in favour of others. [1292F-QF

Al though in certain contingencies it would be open to
the Managing Oficer or the Managi ng Corporation to cance

the all ot nent under s. 19 of the Displaced Persons
(Conpensation and Rehabilitation) Act, 1954 read with Rule
102 of the Di spl aced Per sons (Conpensati on and

Rehabilitation) Rules 1955, it can not be done unless the
allottee is given a reasonable opportunity of being heard.
[ 1293F]

In the instant case no action for cancellation of
al l ot ment was taken under the provisions of the Act and the
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Rul es. The action of the Naib Tehsil dar-cum Managi ng O ficer
inallotting to the appellant the |and which had already
stood in the name of the respondent w thout conplying with
the rel evant provisions of the Act was in flagrant violation
of the provisions of the |aw. Therefore, the inpugned orders
were manifestly illegal, arbitrary and unjust and coul d not
be sustained. [1293H]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 2419 of
1968.

From t he Judgnent and Order dated 25-9-67 of the Punjab
and Haryana Hi gh Court in Cvil Wit No. 1630/62.
1280

S. K Mhta, P. NPuri, K R Nagaraja and G Lal for
t he Appel I ants.

K. L. Narula, District Attorney, Haryana, R B. Datar
and G rish Chandra for Respondent No. 1.

E. C. Agarwal a for Respondent No. 14

(Rest of the Respondents Ex-parte)

The Judgrment of the Court was delivered by

JASWANT SINGH, ©~ J.-The litigation culmnating in the
present appeal (by certificate wunder Article 133(1)(b) of
the Constitution) which is directed against the judgnment and
order dated Septenber 25, 1967, of the Punjab and Haryana
Hgh Court in CWN 1630 of 1962 setting aside the
all otment dated My 23, 1960 nmade by Naib Tehsildar-cum
Managi ng O ficer, Fatehabad, District H ssar in. favour of
Madan Mohan and others, and orders dated April 18, 1962 and
July 21, 1962 of the Assistant Settlenent Conmi ssioner and
Chief Settlement Commissioner respectively on the finding
that "no part of the holding which fornmed part of the |Iand
allotted to respondent No. 14, Mehta Lal Chand, (hereinafter
referred to as ’'the respondent”) coul d, during the
subsi stence of such allotnent and without its cancellation
be allotted to any one el se" has had a very chequered career
extending over well nigh two decades. It appears that the
respondent who is a displaced person from Pakistan was found
entitled to an allotment of 113 standard acres and 3 units
of land in lieu of 120 acres of land held by himas owner in
Bhawal pur (Paki stan). Against the aforesaid entitlenent, the
respondent was allotted 90 standard acres and 6 units of
evacuee | and between 1953 and 1958 in different villages of
Tehsi| Fat ehabad, District H ssar including two areas
measuring (1) 13 standard acres and 3 1/2 units-and (2) 13
standard acres and 13 1/2 wunits in village Bahmiwal a
all otment of which was nade on March 1, 1957 and Cctober 10,
1958 respectively. Pursuant to the above allotnent of 13
standard acres and 3 1/2 units nmade in his favour in village
Bahmi wal a vi de Sanad dated March 6, 1957 (Annexure 'C to
the wit petition), the respondent was given possession of
the plots of land comprised in khasra Nos. 1411 min, 1412
mn, 1472 min, 1241 mn, 1242, 1243, 1244, 1245, 1246, 1247,
1621, 1622 to 1635 (14 khasras), 1642, 1644, 1645 on June
17, 1957. The respondent continued to renmain in possession
of the aforesaid plots of Jland till Rabi 1960 when
consol i dation of hol di ngs were undertaken in village
Bahmi wal a. Wthout caring to |ook into the revenue record,
the Consolidation Oficer instead of showi ng the aforesaid
allotted area in Bahmiwala in the nane
1281
of the respondent included the same in the kurrah (area) of
the Custodian. On coming to know about this irregularity,
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the respondent filed objections before the Consolidation
Oficer and requested him to rectify the mstake. The
Consolidation Officer by his order dated March 23, 1960
consi gned the objection petition of the respondent to the
record room observing that in the absence of the rel evant
record which, as per the report of the Wasal Baqi Nawis is
has been despatched to Jullundur for checking purposes, the
factum of allotnent cannot be verified and as it is
necessary to take proceedings under section 21(2) of the
Consol i dation of Holdings Act in village Bahmiwala in this
very nonth, the record cannot be awaied any further. The
Consolidation Oficer further observed that since it
appeared froma perusal of the copy of the Sanad (all ot nent)
that the entire kurrah consisted of alnobst evacuee |and
bearing khasra nunbers nmentioned in the Sanad of allotnent,
the respondent could, on the receipt of the record, get the
area at the place where, according to him the evacuee |and
mentioned by himin his application was situate. By his
order dated May 23, 1960, the Naib Tehsil dar-cum Managi ng
O ficer, Fatehabad, however, nade the follow ng allotnents
out of an area of 58 standard acres and 7 units situate in
Bahmi wal a whi ch i ncluded the khasra nunbers already
allotted to the respondent- but which according to the Fard
Fazl a (statement of surplus area) prepared by the concerned
Pat wari appeared to be available for allotnent:-

In favour of Bagga Singh, S/ o Pokhar Singh: 5 1/2 units

" " " Inder Singh, S/o Mt Singh : 7 Standard
acres 1
1/ 2uni t

" " " M dan Mhan Singh, S/o Puran Singh

" ain Singh and Harduman Singh, 20 Standerd
acres 2
units

Sons of Madan Mohan Si ngh

Predecessor-in-interest of

the appellants

Aggrieved by this order of the Naib-Tehsildar-cum

Managi ng Officer which adversely affected the “all otnent
already made in his favour, the respondent preferred an
appeal to the Assistant Settlenent Comm ssioner (w th powers
of Settlenent Conm ssioner), Punjab, Jullundur —-contending
that 13 standard acres and 3 1/2 units of land in Bahmiwal a
allotted to himin 1957 had been erroneously includedin the
"kurrah’ of the Custodian at the time of the Consolidation
operations and that the same had now been ~erroneously
allotted without his know edge to Bagga Singh, I|nder Singh
Madan
1282
Mohan Singh and his sons. Curiously enough, the Assistant
Sett | enment Conmi ssi oner (with power s of Sett | enment
Conmi ssi oner) while conceding that the aforesaid 13 standard
acres and 3 1/2 units and 13 standard acres and 13 1/2 units
in village Bahmiwala were allotted in favour of the
respondent on June 17, 1957 and Cct ober 10, 1958
respectively and that there was no cancellation order in
respect thereof and that the consolidation authorities
shoul d not have withdrawn the area fromthe nanme of the
respondent who had through no fault of his been put to a | ot
of difficulty and that it was just and proper that the
matter of allotnent to which he was entitled be settled once
for all in such a way that whole of the area is given to him
permanently in one village, rejected the appeal by his order
dated April 18, 1962 observing that there was no good ground
for interfering with the allotnent of the appellants and
that it would be open to the respondent to apply to the Naib
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Tehsi | dar-cum Managing Officer to nake wup the shortfall in
his area by allotnent of some other land which nmay be
available in that village. Dissatisfied with the order of
the Assistant Settlenent Comm ssioner, the respondent took
t he matt er in revision to t he Deput y Secretary
(Rehabilitation) exercising the powers of the Chi ef
Settl ement Conmi ssioner who also after paying |lip synpathy
di smissed the revision on the ground that it was tine
barred. Aggi eved by these orders, the respondent noved the
H gh Court of Punjab and Haryana by neans of the aforesaid
petition under Articles 226 and 227 of the Constitution. The
Hi gh Court by its judgment and order dated Septenber 25,
1962 set side the aforesaid thee inpugned orders holding
that they were wholly wi thout jurisdiction and the
Tehsi | dar-cum Managi ng O ficer was not authorised to all ot
to the appellants the |and which was already conprised in a
subsisting valid allotment of the respondent. It is against
this judgment and order of the H gh Court that the present
appeal is directed.

On t'he appeal com ng up before us on July 19, 1978, we
heard counsel ~for the parties at considerable |Iength and
felt it necessary for clarification of certain points which
had been |eft vague the courts below to have before us the
entire record relating to the allotnment. nade in favour of
the respondent. Accordingly, with the consent of counsel for
the parties, we adjourned the hearing of the case and
directed the Uni on of Indian to -instruct the Chief
settlenent Comm ssioner, State of Haryana, either to appear
hi nsel f before wus with all the relevant record rel ati ng not
only to the allotnment -originally made in favour of the
respondent vide Sanad No. HS4/ 1957/11202 dated March 1
1957 but also with the record pertaining to all the
subsequent allotnments nade in his favour upto date or
1283
cause the appearance of a ‘responsible officer wth the
aforesaid record. To obviate delayin disposal of the case,
we also directed the Chief Settlenment Commi ssioner to have
in readiness a factual statenment showing the net area in
terns of standard acres to which the respondent was entitled
as a di spl aced person, the particulars of the field
initially allotted in his favour including the survey
nunbers and the extent of the area thereof, particul ars of
the survey nunbers of the fields taken out of the
respondent’s all ot nent vide Naib Tehsil dar-cum Managi ng
Oficer, Tehsil Fatehabad s order dated May 23, 1960 and
particulars of all the subsequent allotnments made upto date
in the respondent’s favour in different villages of District
H ssar including village Bahmiwala as also ‘the extent of
the allotted area which is at present held by /'him
Accordingly, the Chief Settlenment Conm ssioner has caused
the attendance of K L. Narula, Deputy District Attorney,
Rehabi litati on Departnent, Haryana, Chandi garh who has al so
filed an affidavit relating to the points on which
informati on was required by us. W have perused the entire
mat eri al and have agai n heard counsel for all the sides.

Two questions arise for deternmnation in this case-(1)
whet her the respondent acquired any enforceable right as a
result of the allotnent made in his favour on March 1, 1957
and delivery in pursuance thereof to himof possession of
the aforesaid khasra nunbers on June 17, 1957 and (2)
whet her the parcels of |and which already stood allotted in
favour of the respondent vide allotnment order dated March 1,
1957 could be allotted by the Naib Tehsil dar-cum Managi ng
O ficer, Fatehabad in favour of Madan Mohan Singh and ot hers
wi thout notice to the respondent and without affording him
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in opportunity of being heard.

The first question has to be considered in the |ight of
the judgnent of this Court in Amar Singh v. Custodian
Evacuee Property, Punjab where the whole history of the
| egi sl ative measures devised from tine to tine in the
erstwhile State of Punjab to conbat the gigantic problens
created as a result of the mass migration of non-Mislimland
hol ders to East Punjab is traced. A perusal of the judgnent
reveal s that in exercise of the rule maki ng power vested in
it under <clauses (f) and (ff) of sub-section (2) of section
22 of the East Punjab Evacuees’ (Adm nistration of Property)
Act, 1947 (E. P. Act No. XV of 1947) as anended in 1948,
the Punjab Governnment issued Notification Nos. 4891-S and
4892-S on July 8, 1949
1284
setting out the conditions regulating allotnment by the
Custodi an of the land “which ~vested in him The first
incident of allotnent deducible fromthe notification is
hereditability of the rights of the allottee which
constitut'e quasi-permanent allotment. The statenent of
condi tions published under Notification Nos. 4891-S and
4892-S of July 8, 1949 was continued in force as the
Admi ni stration of Evacuee Property (Rural) Rules framed by
the Provincial Government under sub-section (2) of section
53 of the Central Odinance No. XXVII of 1949 under
del egation from the Central Governnment under Notification
No. 3094- A/ Cus/ 49  dated Decenber 2, 1949 subject to certain
nodi fications and ‘amendnments. On repeal of  the Centra
Ordi nance by Central Act XXXI of 1950, the aforesaid rules
were continued by virtue of section 58 of the Act as though
made under that Act. Later in-exercise of the delegated rule
maki ng power vested in the Provincial Governnent under
section 55 of the Central Act, the Punjab Governnent framed
rules dated August 29, 1951 entitled  "Instructions for
review and revision of land allotrment” which affected the
rules of July 8, 1949 only to the extent that they were
inconsistent with the earlier ‘rules. A reference’ to the
earlier and subsequent rules would show that the [ ater rules
do not concern any of the matters provided by the earlier
rules of 1949 (and 1950) excepting as regards resunption
which virtually is cancellation of allotnent. The position
that energes fromthe foregoing is that the rules of July,
1949 conti nued in force except to the ext ent of
i nconsi stency. (The next set of rules are those nade under
Central Act XXXI of 1950). Then cane the rul es dated August
29, 1951 nmde by the Punjab Governnment in exercise of the
powers delegated to it by the Central Governnent under
section 55(1) of the Central Act XXXl of 1950. It will be
seen that the rules of August 29, 1951 are substantially the
sanme as those enunerated in clause (6) of July 8, 1949
notification as regards resunption and only supplenent the
notification of July 8, 1949 as regards eviction in certain
contingencies. The rights and incidents enjoyed by the
al | ottees under the quasi-permanent schene introduced by the
aforesaid notification of July 8, 1949 are catal ouged at
page 823 of the aforesaid judgnent of this Court in Anar
Singh v. Custodian, Evacuee Property, Punjab (supra). They
are:

"1. The allottee is entitled to right of use and

occupation of the property wuntil such time as the
property remains vested in the Custodian. [d ause
3(1).]

2. The benefit of such right wll ensure to his
heirs and successors. (Definition of "allottee’).
3. His enjoyment of the property is on the basis
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1285

1286

Then
1952

of paying |and-revenue thereupon and ceases for the
ti me being.

Addi tional rent may be fixed thereupon by the
Custodian. If and when he does so, the allottee is
bound to pay the same. [C ause 3(3).]

4. He is entitled to quiet and undisturbed
enjoynment of the property during that period. (C ause

8).

5. He is entitled to nmake inprovenents on the | and
with the assent of the Custodian and is entitled to
conpensation in the manner provided in the Punjab
Tenancy Act. (C ause 7).

6. He is entiled to exchange the whole or any part
of the land for other evacuee land with the consent of
the Custodi an. (C ause 5).

7. He is entitled to |lease the |and for a period
not exceeding three years wthout the perm ssion of the
Custodi an and ~for longer period with his consent. But
he i's “not entitled to-transfer his rights by way of
sale, gift, wll, nortgage or other private contract.
[Aause 4(c).]

8. His rights inthe allotment are subject to the
fairly extensive powers of cancellation under the Act
and rules as/then in force prior to July 22, 1952, on
varied adm nistrative considerations and actions such
as the following (Clause 6 and subsequent rules of
1951): -

(a) That the allotnment is contrary to the orders
of the  Punjab Governnment or the instructions
of the Financial Comm ssioner, Relief and
Rehabi litation, or of the Custodi an, Evacuee
Property, Punjab

(b) That the clains of other parties with respect
to the | and have been established or accepted
by the Cust odi an _or the Rehabilitation
Aut hority;

(c) That it is necessary or expedient to cance
or vary the ternms of an allotnment for the
i mpl ement ati on of resettlenent schenes and/ or
rules framed by the State CGovernnent; or for
such distribution anpngst displaced persons
as appears to the Custodian to be equitable
and proper;

(d) That it is necessary or expedient to cance
or vary the terms of an allotnment for the
preservation, or the proper admnistration
or the nmanagenent of such property or in the
i nterests of pr oper rehabilitation of
di spl aced persons.

came the two Notifications Nos. SRO 129 dt. July 22,
and SRO 351 dated Feb. 13, 1953 amendi ng and recasting

sub-rule (6) of Rule 14 of the Central Rules of 1950 as
under :

"(6) Notwithstanding anything contained in this
rule, the Custodian of Evacuee Property in each of the
States of Punjab and Patiala and East Punjab States
Uni on shall not exercise the power of cancelling any
all ot ment of rural Evacuee property on a quasi-
per manent basis, or varying the terms of any such
al l otment, except in the follow ng circunstances:

(i) where the allotnment was nade although the

allottee owned no agricultural land in
Paki st an;
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(ii) where the allottee has obtained land in
excess of the area to which he was entitled
under the schenme of allotment of [|and
prevailing at the tinme of allotnent;

(iii)where the allotment is to be cancelled or
vari ed-

(a) in accordance with an order nmde by a
conpetent authority wunder section 8 of the
East Punjab Refugees (Registration of Land
Cl ains) Act, 1948;

(b) on account of the failure of the allottee to
take possession of the allotted evacuee
property within six nonths of the date of
al | ot ment ;

(c) in consequence of a voluntary surrender of
the allotted evacuee property, or a voluntary
exchange with other available rural evacuee
property, or a 'nutual exchange wth such
ot her avail abl e property;

(d) in accordance with any general or specia
order of the Central CGovernnent;

Provi ded that ~where an allotnment is cancelled or
varied under clause” (ii), the allottee shall be
entitled to retain such portion of the Iand to which he
woul d have been entitled under the schene of quasi-
per manent al |l ot nent of | and;

Provided further that nothing in- this sub-rule
shal | apply to any application for revision, nade under
section 26 or

1287

section 27 of the Act, within the prescribed tineg,

against an order passed by a |ower authority on or

before 22nd July, 1952."

Thus the power of resunption or cancellation of quasi-
permanent all otment was restricted and reduced.

The next legislative neasure is the Displaced Persons
(Conpensation and Rehabilitation) ‘Act, 1954 (Act No. XLIV of
1954), inportant provisions whereof which nmay be useful in
dealing with the first question may be noticed. Section 4
provides for the tine, the manner and the form of making an
application for payment of conpensati on.

Section 10 of the Act inter alia lays down that where
any imovable property has been leased or allotted to a
di spl aced person by the Custodi an under conditions published
by the Notification of the Governnent of Punjab No. 4891-S
or 4892-S dated July 8, 1949 and such property is acquired
under the provisions of the Act and forms  part of the
conpensati on pool, the displaced person shall so long as the
property remains vested in the Central Governnent, continue
i n possession of such property on the same conditions on
which he held the property imrediately before the date of
the acquisition. 1t further provides that the Centra
CGovernment may for the purpose of payment of conpensation to
such di spl aced persons transfer to himsuch property on such
forns and conditions as nay be prescribed.

Section 12 provides: -

"12.(1) If the Central GCovernnent is of opinion
that it is necessary to acquire any evacuee property
for a public purpose, being a purpose connected wth
the relief and rehabilitation of displaced persons,
i ncludi ng paynent of conpensation to such persons, the
Central CGovernnent may at any time acquire such evacuee
property by publishing in the official gazette a
notification to the effect that the Central Governnent
has deci ded to acquire such evacuee property in
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pursuance of this section.

(2) On the publication of a notification under
sub-section (1), the right, title and interest of any
evacuee in the evacuee property specified in the
notification shall, on and fromthe beginning of the
date on which the notification is so published be
ext i ngui shed and t he evacuee pro-

1288
perty shall vest absolutely in the Central Governnent
free fromall encunbrances.
(3) "

It may be noted that by virtue of Central Governnent
Notification No. S R O 697 dated March 24, 1955, under sub-
section (1) of this section 12, all evacuee property
allotted under the Punjab Government Notification dated July
8, 1949 was acquired by the  Central Government excepting
certain specified categories in respect of which proceedi ngs
wer e pendi ng.

Section 13 which deals w th conpensation for evacuee
property ‘acquired says:

"13.- There shall be pai d to an evacuee
conpensation in respect of his property acquired under
section 12 in accordance wth such principles and in
such nmanner as nmay be agreed upon between the
Governnents of India and Pakistan."

Section 14 which provides for the constitution of
conpensati on pool runs thus:

"14. (1) For the pur pose of paynent of
conpensation and . rehabilitation grants to displaced
persons, there shall be constituted a conpensation poo
whi ch shall cosist of:

(a) all evacuee property acquired  under section

12, including the sale proceeds of any such
property and all profits-and i ncone accruing
from such property;

(b) such cash balances I'ying wth the Custodi an
as may, by order (of the Central Government,
be transferred to the conpensati on pool

(c) such contributions, in any formwhatsoever,
as may be nmade to the conpensation pool by
t he Central Gover nnent or any State
Gover nment ;

(d) such other assets as may be prescribed.

(2) The conpensation pool shall vest” in the
Central Governnent free fromall encunbrances
and shall be utilised in accordance wth the
provisions of this Act and the rules made
t her eunder. ™

Section 16 authorised the Central Government. to appoint
Managi ng Officers or constitute Managi ng Corporations for
the custody, nmanagenent and di sposal of conpensation pool so
that it may be effectively used in accordance w'th the
provi sions of the Act.

1289

Section 40 enabl es the Central Gover nirent by
notification in the official gazette to make rul es. Wereas
sub-section (1) of the section confers general power on the
Central CGovernment to nmake rules to carry out the purposes
of the Act, sub-section (2) of the Section particularities
the subjects on which rules may be made by the Centra
Government without prejudice to the general power contained
in sub-section (1). In exercise of this power, the Centra
Covernment nade rules called t he Di spl aced Per sons
(Conpensation and Rehabilitation) Rules, 1955 and published
the sane vide Notification dated May 21, 1955.
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Rule 3 lays down that an application for conpensation
may be made by a displaced person having a verified claimor
if such displaced person is dead, by his successor-in-
i nterest.

Rule 4 prescribes the from of application for
conpensati on.

Rule 16 says that conpensation shall be payable in
accordance with the scale specified in Appendices VIII or |IX
as the case nmay be.

Rule 49 as originally nmade ran thus:

"49. Conpensation normally to be paid in the form
of | and.
Except as otherwi se provided in this chapter, a

di spl aced person having verified claimin respect of

agricultural land ~shall, as far as possible, be paid
conpensati on by al lotment of agricul tural I and.
Provi ded that ~ where any such person w shes to have his
claim satisfied agai nst property ot her t han

agricultural land, he may purchase such property by
bidding for ~it at an open auction or by tendering for
it and in such a case the purchase price of the
property shall be adjusted agai nst the conpensation due

on this verified claim for agricultural Iand which
shall be convertedinto cash at the rate specified in
Rul e 56."

In 1960, the following explanation was added to the
above rul e:
"Expl anation:-In this ruleand in the other rules

of this chapter, the expression ’agricultural |and
shall nean the agricultural land situated in a rura
area."

Rule 51 lays down that the scale for the allotnent of
| and as conpensation in respect of ~a verified claim for
agricultural land shall be
1290
the same as in the quasi-permanent 1and Al otment Schene in
the States of Punjab and Patiala/and the East Punjab States
Union as set out in Appendix Xl V.

Rul e 67AA provides:

"67A. Conmpensation to displaced persons from West
Punj ab, etc., in respect of - agricul tural | and.
Not wi t hst andi ng anything contained in this Chapter, a
di spl aced person from West Punjab or a displaced person
who was originally domciled in the undivided Punjab
but who before the partition of India had settled in
Nort h-West Frontier Province, Baluchistan, Bhawal pur or
Sind, whose verified claim in respect of agricultura
| and has not been satisfied or has been satisfied only
partially by the allotnent of evacuee |and under the
rel evant notification specified in section 10 of the
Act shall not be paid conpensation in any form other
than the transfer of acquired evacuee agricultural |and
and rural houses and sites in the State of Punjab or
Pati al a and East Punjab States Union in accordance with
the scales specified in the quasi-pernmanent all otnent
schene operating in those States:

Provided that if any person has been allotted | and
in a State other than Punjab and his I and clai mhas not
been satisfied fully, he may, for the remaining claim
either be allotted land due to himin that State or
issued a Statenent of Account which he may utilise for
purchase of property formng part of the conpensation
pool or for adjustnent of public dues."

Rule 68 is to the following effect: -

"68. Grant of Sanad for transfer of agricultura
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| and- Where any agricultural land is transferred to any
person under these rules, the transferee shall be

granted a Sanad in the form specified in Appendi x XV
(with such nodifications as nay be necessary in the
ci rcunmst ances of any particular case), or the transfer
may be effected in any other manner in conformty with
the provisions of any local or special lawrelating to
transfer of agricultural land in force in the area
where such agricultural land is situated."

Rul e 71 casts an obligation on every person to whom any
i moveabl e property has been allotted by the Custodi an under
any of the notifications specified in section 10 of the Act
to file a decl ara-

1291

tion in the formspecified in Appendix XVI in the office of
the Settlement Oficer or before the authorised officer in
the village concerned on the date and place notified under
sub-rule (4).

Rul e '72(1) provides for _an enquiry where the allottee
has no verified claim

Rul e-72(2) lays downthat if the Settlement Oficer is
satisfied that the allotment ~is in accordance wth the
guasi - permanent schene, he may pass an order transferring
the land allotted to the allottee in permanent ownership as
conpensation and shall also issue to hima sand in the form
specified in Appendix XVII or XVIII, as the case may be with
such nodi fications. as nmay be necessary-in the circunstances
of any particul ar case granting himsuch right.

After the f oregoi ng conspectus of the vari ous
| egislative and del egated |egislative neasures, |et us see
whet her the respondent had any right the enforcenment of
whi ch he could have sought by neans of the above nentioned
wit petition. From the wmaterial ~on the record it is
abundantly clear that the respondent migrated to India from
West Punjab in the wake of the partition of the Sub
Continent in 1947 and that the settlenment and rehabilitation
authorities satisfied thenselves that he was entitled to an
allotment of 113 Standard acres and 3 units of land in lieu
of the land left behind by himin_ Bhawal pur. =~ Since the
respondent migrated from Bhawal pur where he had indisputably
settled before the partition of the Sub Continent and hi's
verified claimin respect of agricultural land had been only
partially satisfied, he could not according to rule 67A of
the Displaced Persons (Conpensation and Rehabilitation)
Rul es, 1955, be paid conmpensation in any form other than by
transfer of acquired evacuee agricultural |and in accordance
with the scale specified in the quasi permanent all otnent
schenme. Consequently, it was the duty of the Settlenent
of fi cer under Rule 72(2) of the Di spl aced Per sons
(Conpensation and Rehabilitation) Rules, 1955 to pass an
order transferring the land allotted to the respondent in
per manent ownership as conpensation and had to issue hima
Sanad in the prescribed form It also appears that by virtue
of Notification No. 697 dated March 24, 1955 issued under
sub-section (1) of section 12 of the Displaced Persons
(Conpensation and Rehabilitation) Act, 1954, all evacuee
property allotted wunder the Punjab Government Notification
dated July 8, 1947 (excepting certain specified categories
in respect of which proceedings were pending) was acquired

by the Central Government. It is in view of this
unchal | engabl e position that we
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find from the record particularly the copy of Dharam Chand
Patwari’'s statenent dated April 6, 1962 rmade before the

Assistant Settlement Comm ssioner (Annexure 'A to the
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petition at pages 24 and 25 of the printed Paper Book) that
allotment on pernmanent proprietary basis of 13 standard
acres and 3 1/2 units of land situate in village Bahmi wal a
was made in favour of the respondent on March 1, 1957 that
Sanad evidencing allotnment of the aforesaid 28 kila nunbers
was issued in favour of the respondent on the sane date;
that possession of the aforesaid area of 13 standard acres
and 3 1/2 units was handed over to the respondent on June
17, 1957; that entry regarding delivery of possession of the
aforesaid 28 kila nunbers was nmade by the Patwari in the
Roznantha Wagaati on June 17, 1957; that entries exist in
khasra girdawaries of village Bahmiwala regarding the
respondent’s possession of the aforesaid fields fromJune
17, 1957 upto Rabi 1960 when due to carel essness on the part
of the Consolidation O ficer, Ratia, Rectangle No. 133 (kila
Nos. 4min, b5mn, 6mn, 7mn, 14mn, 15, 16, 17m n, 24 and
25) and Rectangle No. 134 (kila Nos. 8mn, 9mn, 18mn,
19m n, 20, 21mn and 22mn) which were allotted in exchange
of the aforesaid 28 kila nunbers. were entered not in the
nane of  ‘the respondent but in the kurrah of the Custodian
and subsequently due to the carel essness on the part of the
Nai b Tehsil dar-cum Managing Oficer were allotted to Madan
Mohan Si ngh and ot hers.

In view of the foregoing, we are of the opinion that
the respondent has succeeded in establishing that pernmanent
proprietary allotment’ of the aforesaid 28 kila nunbers of
village Bahmiwala was validily made in his favour vide
aforesaid all otnent ‘order dated March 1, 1957. Accordingly,
we have no hesitation in holding that the respondent had an
enforceable right in respect of the aforesaid 28 Kkila
nunbers of village Bahmiwala. In view of our aforesaid
finding that per manent proprietary al | otment . of t he
aforesaid 28 Kkila nunbers was validly made in favour of the
respondent which conferred an enforceable right on him the
answer to the second question cannot but be in the negative.
The view that we have formed is reinforced by the provisions
of section 19 of the D splaced Persons (Conpensation and
Rehabilitation) Act, 1954 and Rule 102 of the 'Displaced
Persons (Conpensation and Rehabilitation) Rules, 1955 which
provi de as under: -

"19. Powers to vary or cancel allotnment of any
property acquired wunder this Act.-(1) Notw thstanding
anything contained in any contract or any other law for
t he
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time being in force but subject to any rules that may

be made under this Act, the managing officer or

managi ng corporation nmay cancel any allotnent or anmend
the terms of any allotnent under which any evacuee
property acquired under this Act is held or occupied by

a person, whether such allotnment was granted before or

after the commencenent of this Act......

102. Cancellation of allotnments : "A nanaging
of ficer or a managi ng corporation may in respect of the
property in the conpensation pool entrusted to himor
toit, ~cancel an allotnent or vary the terns of any
such allotnent if the allottee-

(a) has sublet or parted wth the possession of

the whole or any part of the property
allotted to himw thout the perm ssion of a
conpetent authority, or

(b) has used or is wusing such property for a

purpose other than that for which it was
allotted to himwthout the permnission of a
conpetent authority, or
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(c) has commtted any act which is destructive of

or permanently injurious to the property, or

(d) for any ot her sufficient reason to be

recorded in witing.

Provided that no action shall be taken under this
rule unless the allottee has been given a reasonable
opportunity of being heard."

Though in view of the above quoted provisions, it may,
in certain contingencies, be open to the Managing Oficer or
Managi ng Corporation to cancel the allotnent wunder the
af oresaid section 19 of the Displaced Persons (Conmpensation
and Rehabilitation) Act, 1954 read with Rule 102 of the
Di spl aced Persons (Conpensation and Rehabilitation) Rules,
1955, it cannot be done unless an allottee is given a
reasonabl e opportunity ~of being heard. In the present case,
it is clear fromthe record that no action for cancellation
of allotment was taken under the aforesaid provisions of the
Act and the Rules. It is not understood how w thout
conplying with the aforesaid provisions, the Naib Tehsil dar-
cum Managing O ficer allotted the aforesaid parcel of |and
whi ch already stood allotted in the nane of the respondent
to the appellants. The “action on the part of the Naib
Tehsi | dar-cum Managing O ficer was evidently in flagrant
violation of the clear -and unequivocal  provisions of |aw

Accordingly,
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we agree with the High Court that the inpugned orders are
mani festly illegal, arbitrary, unjust and cannot be

sust ai ned. However, ' taking into-consideration all the facts
and circunstances of the case particularly the fact that the
appel | ants appear to have purchased the areain  question
from Madan Mohan Singh for a huge sumof Rs. 40,000/- and
invested a considerable anmount on the construction of a
house, we think that it will be eminently just and fair if
the appellants are allowed to retain Rectangle No. 134
conprising kila Nos. 8mn, 9mn, 10mn, 11, 12, 13mn,
18min, 19m n, 20, 21m n and 22nmin on which their house al so
stands and Rectangle No. 133 conprising kila Nos. /4mn,
5mn, 6mn, 7min, 1l4nmin, 15, 16, 17nmin, 24 and 25 is given
over to the respondent. The | earned counsel for the parties
al so agree to this course being adopted in the interest of
justice.

The respondent shall be at liberty to approach the
settlenent authorities for allotment of some other suitable
land in lieu of Rectangle No. 134 conprising kila Nos. 8mn,
9min, 10mn, 11, 12, 13min, 18mn, 19nmin, 20, 2imn and
22min to make up the deficiency, if any, in the land to
which he my be entitled and if the latter i.e.. the
settlenent authorities find that the area already held by
the respondent if added to the area now ordered to be given
to him still falls short of his entitlenent, they will be
free to allot himan area which will nake up his unsatisfied
claimprovided he is found otherw se authorised to hold the
said area on allotnent or occupy the same under any other
lawin force in the State. The allotnent of the area to
which the respondent may be found entitled to shall, as far
as possible, be nade in the vicinity of the area already
held by him Subject this nodification, the rest of the
judgrment and order of the Hi gh Court will stand. The appea
i s disposed of accordingly.

P.B.R




