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ACT:

Admi ssi on to Medical Colleges-Allegation of mal af i des
agai nst Selection Committee-Proof of Interview nmarks
CGovernment specifies heads of distribution of marks but no
marks allotted to each head Presunption that marks shoul d be
di stributed equally-Violation of presunption by Selection
Conmittee-El ect on selections nade.

HEADNOTE

The petitioner, who was an unsuccessful applicant for a seat
in one of the nmedical colleges in the respondent-State
chal l enged the selections made by a wit petition in this
Court. This Court came to (the conclusion that t he
sel ections made were invalid, but did not strike them down,
and instead, directed the State to constitute a separate
expert Committee for rmaking selections to the “unfilled
seats. The Court further directed that the Conmittee shoul d
interview only the candi dates shown in the waiting list and
those who noved unsuccessfully the High Court and this
Court. This Court observed that the 75 marks all ocated for
i ntervi ew shoul d be divided equally anmong the five different
beads with respect to which the marks shoul'd be given at the
i ntervi ew.

In pursuance of the direction the State constituted a
Sel ection Comittee. The Conmittee called for interview
sever al ot her candidates besides those asked to be
interviewed by this Court, though the Committee  refrained
frominterviewi ng such additional candidates. The Sel ection
Conmittee also distributed the 75 interview marks, anong the
five heads not equally but according to its own discretion
Candi dates were selected for all the unfilled seats but  the
petitioner was not selected. He challenged the selection on
the grounds that : (1) the Selection Conmittee showed open
hostility to himat the interview, (2) the violation of the
directions of this Court showed mal afi des, and (3) those
illegalities vitiated the sel ecti on nade.

HELD : (1) The Selection Committee denied that they had
exhi bited any hostility towards the petitioner. The charge
of nalafides has to be established by the petitioner by
satisfactory evidence, and the fact that the petitioner
could not get any outside evidence to establish what
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happened at the interview cannot shift the burden that is on
him [451 F-H|

(2) The Selection Conmittee explained that they called
additional candidates for interview because they did not
understand the scope of the judgment of this Court, and that
they distributed the 75 marks in their dicretion because
there was no specific direction in the operative portion of
the judgment of this Court to distribute them equally.
Though the explanati on was not satisfactory, it could not be
said that the Conmittee had acted nala fide. [452 B-C, 453
E- F]

(3) The interview rules were made by Governnent and
Government al one coul d ‘have distributed the narks anobngst

the various heads. In the absence of such a distribution

it should be deenmed that each one of the heads carried equa

mar ks. Therefore, the procedure adopted by the Committee
was illegal and contrary to the directions of this Court and
was |ikely to have affected the result of the interview
[453 F- G

450

Mor eover,  the Mreover the Conmittee even on the basis
adopted by it, had proceeded on wholly wong premnmises while
granting marks to the petitioner under the head ’'Nationa
Cadet Corps activities' . [455 F-(F

Therefore, the selections nade could not be sustained.

JUDGVENT:
ORIG NAL JURI SDICTi ON ;- Wit Petition No. 623 of 1970.
Petition wunder Art. 32 of the Constitution of ‘India for
enforcenent of fundanental rights.
K. K. Venugopal and R Gopal akri shnan, for the petitioner
S. Govi nd Swani nat han, Advocate-CGeneral, Tami| Nadu, S.
Mohan and A. V. Rangam for respondents Nos. 1 to 5.
The Judgrment of the Court was delivered by
Hegde, J. This is an unfortunate case. The petitioner, a
bright young student s approaching this Court for the

second tinme to seek justice. He, had a brilliant acadenic
career. He secured high marks inall the exanminations in
which he appeared. In the Pre-University Examnation, he

secured First class with Gade D plus—in Physics and
Chemistry and A plus in Biology. He stood 4th in his
col | ege. Grade D plus represents 85 to 99 per cent narks
and A plus 65 to 75 per cent marks. He ~applied for
admi ssion for a seat in one of the medical colleges in the
State of Tam| Nadu. He was called for interview but was
not selected as he is said to have secured low marks in the
i nterview He chal |l enged before this Court the selections
nmade on various grounds in Wit Petition No. 285 ~of 1970.
That petition was heard along with another petition and
those petitions were allowed on Septenber 23, 1970. ' In that
petition the petitioner had alleged that the selections made
were illegal for various reasons. He had also alleged that
the selections were manipul ated by the Governnent. Thi s
Court cane to the conclusion that the allegations of nmala
fide had not been established but yet selections were held
to be invalid for the reasons nmentioned in our order dated
23rd Septenber, 1970. Despite comng to the conclusion that
the selections made were invalid, we did not strike down the
selections in view of the fact that the selected candidates
had not been nade parties to those petitions. W directed
the State of Tami| Nadu to i mMmediately constitute a separate
expert committee consisting of emnent medical practitioners
(after excluding all those who were the nenbers of the
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previous conmmittee) for making selections to the 24 unfilled
seats. W further ordered

"The selection shall be nade on statew se basis. The
conmittee shall interview only the candi dates who are shown
in the waiting list, the persons who unsuccessfully nopved
the H gh Court of Madras and the two

451

petitioners before this Court. They shall allot separate
marks under the five he-ads nmentioned in the rule. The
commttee shall take into consideration only matters laid
down in the rule exclude fromconsideration all irrelevant
matters and thereafter prepare a gradation list to fill up

the 24 seats nentioned earlier."

I n pursuance of the above direction, the State of Tami | Nadu
constituted a selection comittee and t he sel ection
conmittee has selected 24 students for being admitted into
one or the other nedical colleges run by the CGovernment of
Tam | ~Nadu but the petitioner has not been selected.
Thereafter the petitioner has —come up wth this wit
petition challenging the validity of the selections nade.
The nmain_contention taken by himin his wit petition is
that in view of the wi despread publicity given to our
previ ous judgnent by the newspapers and the radio, there had
been a wi despread discontent and criticismin regard to the
prevailing systemof interviews. That w despread publicity
affected very nuch the prestige of the State Governnment of
Tam | Nadu and therefore the Government of “Tamil Nadu was
particular to see that the petiti oner was not sel ected. He
sought to establish this pleaprimarily on the basis of
three circunstances nanely (1) that during the interviewthe
nmenbers of the selection committee showed open  hostility
towards him (2) that despite the order of this Court, the
selection committee called for interview several persons in
addition to those directed to be-interviewed by this Court
and it is only after he novedthis Court to take 'action
against the commttee for disobeying the orders of this
Court, the commttee refrained from interview ng the
candi dates other than those directed to be interviewed by
this Court and (3) the selection comrmittee has ~deliberately
contravened the directions of this Court.

The nmenbers of the selection commttee have denied the al-
| egation that they had exhibited any hostility towards the
petitioner during the interview On the question asto what
happened during the interview, we have only the version of
the petitioner on the one side and of the nenbers of the
commttee on the other. On the basis of the material before
us it cannot be said that the allegations mnade by the
petitioner are established. The charge of nala fide is a
serious charge and the sanme has to be established by
sati sfactory evidence. The fact that the petitioner /could

not get any outside evidence to establish what happened at
the time of the interview cannot shift the burden that is on
himto prove his allegations.

It is true that at one stage, the selection commttee called
for interview several candi dates other than those asked to
be interviewed by this Court. Wen those persons were
called for interview, the petitioner approached this Court
to restrain the selection

452
conmttee from interviewing those persons. This Court
declined to go into that matter at that stage. Thereafter

the State of Tami| Nadu noved this Court for clarification
of our order. W rejected that application as in our Vview
the order did not require any clarification. Thereafter the
sel ection conmittee refrained from interview ng t he
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candi dates whomit had called for interviewin addition to
those whom this Court asked the selection conmttee to
inter-view. The nmenbers of the selection conmittee say that
they did not clearly understand the scope of our judgnent
and it is in those circunstances they called for interview
some candidates whomthey ultimately did not interview
Though this explanation is not very satisfactory but from
that circunstance al one, we cannot come to the conclusion
that the selection conmittee had any ulterior purpose in
calling a | arge nunber of candidates for interview

So far as the illegalities said to have been comitted
during the interview are concerned, we shall separately dea
with them But those illegalities do not establish either

by t hensel ves or even. when consi der ed al ong with
ci rcunst ances nenti oned above the plea of mala fide.

This takes us to-the illegalities alleged to have been
commtted by the-selection conmttee. As nentioned in our
earlier judgment, the selection comttee was directed to
interview the candidates under five different heads viz.-

1. Sports or National Cadet Corps activities;

2. Extra Curricul ar special services;

3. General Physical condition and endurance;

4. General ability; and

5. Apt it ude.

Th Governnment al'located 75 marks for interview but it did
not prescribe separate narks for the separate heads. In the

previous wit petition, it was contended that the interview
was invalid inasmuch as the CGovernment did not prescribe
separate marks for  separate ~heads. W rejected t hat
contention with these observations :

"It is true that the rule did not prescribe separate narks
for separate heads. But that in our opiniondid not permt
the selection conmittee to allot marks as it pleased. Each
one of the tests prescribed hadits own inportance. As
observed at foot-note 20 at p. 485 of Anmerican Jurisprudence
Vol. 15 that the interviewers need not record precise
guestions and answers when oral test(; are used to/ appraise
personality traits; it is sufficient if the ‘examner’s
findings are recorded on the appraisa

453

sheet according to the personal qualifications item sed for
nmeasure. A contention simlar to those —advanced by the
petitioners canme up for consideration before the Mysore High
Court in D. G Viswanaih v. Chief Secretary of Msore  and
Os.(1). There the Court observed thus

"it is true that Annexure |V does not specifically nention

t he mar ks allotted for each head. But from that
circunmstance it cannot be held that the Governnent had
conferred an unguided power on the Conmittees. In the
absence of specific allocation of marks for each head, it
nmust be presuned that the Government considered that each of
the heads nmentioned in Annexure IV as being equal in
i nportance to any other. |In other words we have to  infer

that the intention of the Government was that each one of
those heads should carry 1/5th of the "Interview marks’ ."

It is clear fromour judgnent that we quoted the decision in
Vi swanath’s case (supra) with approval. But yet when the
i mpugned selections were nade, the selection comittee
allotted marks to the various heads according to their own
di scretion. It was admitted before us at the hearing that
the selection conmttee distributed the 75 interview marks
anmong the five heads nentioned above according to its own
di scretion. For sone heads, 1 0 marks were allotted and for
others 25 narks. The procedure adopted by the selection
conmittee clearly contravened our judgnment in the earlier
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wit petition. There is no substance in the plea advanced
on behalf of the selection commttee that in the operative
portion of our order, we did not direct the selection
commttee that each one of the heads should carry 1/5th of
the "interview' nmarks. The selection conmmittee was not the
rul e maki ng authority. The interview rules were nade by the
Governnent. The Governnent al one could have distributed the
mar ks anongst the various heads. |n the absence of such a
distribution, as nmentioned by us in our earlier judgment, it
shoul d be deened that each one of those heads carried equa
marks. There can be no doubt that the procedure adopted by
the selection commttee is likely to have affected the
result of the interview.

As seen earlier, one of the heads wunder which t he
interviewers were asked to interviewis "Snorts or Nationa
Cadet Corps activities".” It is not Sports and Nationa
Cadet Corps activities.” The requirenent is either snorts or
Nati onal Cadet Corps activities.. Admttedly the petitioner
produced a "A" certificate to show that he had the Nationa
Cadet Corps training. But yet he was given

(1) A I.R 1964. Mys. 132.

454

only five marks out of the 10 marks allotted for that head
by the selection commttee. The petitioner’s conplaint is
that the selection committee had no right to cut down the
marks to which he was entitled to. ‘W called wupon the
selection committee to disclose the basis on which the marks
were given for National Cadet Corps activities. |In response
to that direction, the Chairnman of the Selection Conmittee
filed an affidavit on Decenber 28, 1970. In paragraph 4 of
his affidavit he deposed thus :

"Likewwse in the National Cadet Corps also, ‘there are
various grades and the candidate nay have joined in N C C
in school or college for one year or 2 years or nore; (ii)
passed exam nations and attained certificates and stripes.
The grades arc certificate-A-Part 1, lowest in rank then
Part 11, Certificate B, Certificate C being the highest.
Sone candi dates nmay in addition have attained pronotions as
Lance Corporal, Sergeant or Under O ficer. Marks were
allotted according to the grades -as shown by various
certificates."

In the reply affidavit filed by one Ramanathan, a relation
of the petitioner (the petitioner is a mnor), it was
averred as follows (in paragraphs 5 and 6 of the affidavit)

"I state the avernents in para 4 of the supplenental counter
affidavit are msleading and do not attenpt to place before
this Honourable Court the entire facts. The N.C.C is
divided into two Divisions, nanely, Junior D vision and
Senior Division. The Junior Division NNC.C. is conducted
only in the H gh Schools, while the Senior Division N C C
only in the colleges. The 'A Certificate is issued to the
Junior Division N.C. C. cadets who pass the "A" Certificate
Exam nation, while the "B and 'C Certificates are issued
to the Senior Division N.C. C. Cadets who pass the ’'B - and
"C Certificate Exami nations respectively held in the
Col leges for the Senior Division. As such, a H gh Schoo
student would be eligible to obtain only an A" Certificate
and not the "B and 'C Certificates.

6. The students who appeared for the selection to the
Medi cal course for the year 1970-71 could not have obtained
a 'B or a'C Certificate for the reason that N C C. was
di scontinued in the State of Tami| Nadu in all Schools and
Colleges in Jan. 1968. |In the Anglo Indian Schools, the
school year ends in Decenber, while in the rest of the
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schools the school year is fromJune April. The students
studying in the Hi gh Schools other than Angl o-
I ndi an School s during the year 1967-68
455
would , therefore, not have obtained even an 'A Certi-
ficate, as the Certificate is issued after undergoing train-
ing for a period of one year and then passing, he exam -
nati on. The petitioner obtained such a certificate in
January, 1968 for the N.C. C. Course of one year in regard to
which he wote his examnation in Cctober, 1967. The
students studying in the schools other than
the Anglo-Indian_ Schools would, therefore,
have not been able to obtain even an 'A
Certificate for the year 1967-68, since the
N.C.C. was discontinued in the mddle of their
academ c year, N.C. C. was resuned in the State
of Tami| Nadu only in Novenmber 1969; and as
such students  studying in the schools and
col'leges in the State of Tami| Nadu woul d not
have been Able to get the'’A 'B or 'C
Certificate in the Schools  and ' Col | eges

during the acadenmic year 1968-69 or 1969-70: ' The petition

er, therefore, sunbits that none
among the students who appeared for the
sel ection to the Medical Course for the vyear
1970-71 could have obtained the "B or 'C
Certificates, the *A Certificate, therefore,
was in effect the highest certificate that a
candi date appearing for - selection for. the
Medi cal Course for the -year 1970-71 could
possi bly obtain. —Even-this certificate would
not be available to the students passing out
of the schools other than the Anglo-Indian
School s and who appeared for this selection
for the Medical Course 1970-71.- It is a nat-
ter of easy verification asto who anbng the
24 sel ected candi dates or the 11.4 candi dates
eligible for the selection for these 24 seats
in fact possessed the NC C A Certificate
or even the "B and 'C certificates."
No reply was made to the all egations quoted above. Nor was
the | earned Advocate General of Taml Nadu able to
controvert those allegations. Under those circunstances we
nmust hold that selection commttee had proceeded on a wholly
wrong prem ses while granting marks under the head "Nationa
Cadet Corps activities".
For the reasons nmentioned above we hold at the  selections
made are vitiated and as such they cannot be sustai ned. We
were informed that the 24 students whose selections are
i mpugned in the present wit petition have already /joined
one or the other nedical college in the State of Tami| Nadu
and they have been attending classes for over a nonth. In
view of the hardship that may be caused to those innocent
students, by the order that we, proposed to make, we asked
the Advocate General of Tami| Nadu on January 4, 1971, when
the petition came no for hearing to see if he could persuade
the Government of Tami| Nadu to adnit

456
the petitioner in any one of the nedical colleges in Tam|l
Nadu and thus avoid the unpl easant consequence. For that

pur pose we adjourned the petition to the 7th of this nonth.
Wen the natter was taken up on that date, the |[earned
Advocate General informed us that the Government was unable
to accept our suggestion. That day the hearing of the case
was conpl et ed. Bearing in mnd the serious consequences
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that our order is likely to have on those 24 students, we
again asked the Advocate-Ceneral to explain to t he
CGovernment the hardship that is likely to be caused to the
sel ected students for no fault of their own and inform us
the decision of the Government before the 14th of this

nonth. The Governnent’s reaction was not favourable. Hence
there is no alternative before us but to allow the wit
petition, quash the inpugned selections and direct the Stale
of Tami|l Nadu to appoint a fresh selection comittee for
maki ng selections in accordance wth our order dat ed
Sept enber 23, 1970. The State of Tanmi| Nadi, shall pay the
costs of the petitioner in this wit petition

V.P. S Petition
al | oned

457




