http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 3

CASE NO. :
Appeal (civil) 691 of 2006

PETI TI ONER
Sent ham | sel v

RESPONDENT:
State of Tam | Nadu and Anr.

DATE OF JUDGVENT: 09/ 06/ 2006

BENCH
Arijit Pasayat & C. K. Thakker

JUDGVENT:
JUDGVENT

Arijit Pasayat J.

Leave granted.

The order of detention passed in respect of Ganapathy @ Undakkuli @ Selva
Ganapat hy (hereinafter referred to as the ‘detenue’) was questioned by his
not her the appellant by filing a Habeas Corpus Petition before the Mdras
Hi gh Court. The sane was dism ssed by the inmpugned judgnent.

Mai nly three grounds were urged in support of the Habeas Corpus Petition
It was submitted that there was delay in disposal of the representation.

Further that the detenue had not filed any application for bail, therefore,
the detaining authority had committed error in holding that there was
i mm nent possibility of his coming out on bail. Further the detaining

authority had relied upon the confessional statenent of a co-accused
wi t hout supplying copy thereof. That denied detenu the opportunity of
maki ng an effective representation. The H gh Court did not find any
substance in the aforesaid subm ssion and dism ssed the petition

In support of the appeal, |earned counsel for the appellant submtted that
there was delay in disposal of the representation. It was further subnitted
that the docunent which was relied upon has not been supplied to the
appel | ant .

Learned counsel for the respondent-State, in response, submtted that these
stands were specifically dealt with and the H gh Court has discussed the
factual and legal position positions to reject them

Conming to the plea that there was delay in disposal of the representation
it is to be noted that the order of detention is dated 1.12.2005. The
representati on was sent on 11.12.2005 whi ch was received by the respondents
on 15.12.2005. The details were called for on 16.12,2005 which were
received on 20.12.2005. The file was submtted on 21.12.2005 and dealt ‘with
by the Under Secretary and Deputy Secretary on 22.12.2005. The concerned

M ni ster passed order on 22.12.2005 and the order of rejection which was
passed on 27.12.2005 was issued on 28.12.2005 which was sent-to the

Superi ntendent of the Jail where the detenue was incarcerated, which was
conmuni cated to the detenue. It was received by the prison authorities and
it was served on the detenue on the day it was received by the Jai
authority. The factual scenario indicated above indicates that the
representation was dealt with, with utnost expedition. There can be no hard
and fast rule as to the nmeasure of reasonable tine and each case has to be
considered fromthe facts of the case and if there is no negligence or
cal l ous inaction or avoidable red-tapismon the facts of a case, the Court
would not interfere. It needs no reiteration that it is the duty of the
Court to see that the efficacy of the limted, yet crucial, safeguards
provided in the | aw of preventive detention is not |ost in mechanica
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routine, dull casual ness and chill indifference, on the part of the
authorities entrusted with their application. Wen there is renissness,

i ndi fference or avoi dable delay on the part of the authority, the detention
becormes vul nerable. That is not the case at hand. It may be noted that that
wit petition was filed on 22.12.2005, even before the order of rejection
was served. That being so the detenue cannot nake grievance that the State
had not explained the position as to how his representation was dealt with.

There is also no substance in the plea that the confessional statenent of
the co-accused was relied upon, but the copy thereof was not supplied. The
grounds of detention merely refer to the confession by the co-accused. That
does not form foundation for the detention. On the other hand it appears
that the detenue hinself nade a confession and that was the main factor on
whi ch the order of detention was founded. There is distinction between a
relied upon docunent and a docunent which has been referred to without
being relied upon. The distinction has been noticed by this Court in
Powanammal v. State of T:N. and Anr., [1999] 2 SCC 413 at para 9. It was
observed as fol lows:

"However, this Court has maintained a distinction between a docunent which
has been relied upon by the detaining authority in the grounds of detention
and a docunment which finds a nmere reference in the grounds of detention
Wer eas the non-supply of a copy of the docunent relied upon in the grounds
of detention has been held to be fatal to continued detention, the detenue
need not show that 'any prejudice is caused to him This is because the non-
supply of such a docurment woul d amount to denial of the right of being
comuni cated the grounds and of being afforded the opportunity of making an
effective representation against the order. But it would not be so where
the docunment nerely finds a reference in the order of detention or anong
the grounds thereof. In such a case, the detenue’s conplaint of non-supply
of docunent has to be supported by prejudice caused to himin naking an

ef fective representati on. What applies to a docunent would equally apply to
furnishing a translated copy of the docunent in the |language known to and
under stood by the detenu, should the docunment be in a different |anguage."

A bare reading of the grounds of detention in the present case shows that
the detenue was not arrested on the basis of the co-accused’ s statement. On
the contrary, it has been clearly stated in the ground of detention the
detenu was arrested on suspicion. It has been stated in paragraph 3(iii) of
the order of detention. The same reads as follows:

"On further investigation on 3.10.2005 at about 1400 hrs. near Vi dayal aya
bus stop, Palladam Road, Veerapandi, Tiruppur. Inspector of Police Tiruppur
Rural arrested one Thiru. Selva Ganapathy on suspi cious ground and on
enquiry he accepted his participation in the above occurrence and
confessed. He al so produced a dagger used by himin the occurrence froma
thorny bush near Vanjipal ayampirivu in |Iduvanpal ayamto |duvai Road,

Ti rupur was seized through a mahazar in the presence of w tnesses. Thiru
Ganapat hy @ Undakuli @ Sel va Ganapat hy was produced before Judicia

Magi strate No. || Tiruppur on 3.10.2005 and renmanded to/ judicial custody
till 14.10.2005 and | odged at Central Prison, Coinbatore."

(Underlined for enphasis)

It is not disputed that the confessional statenment of the detenu was
supplied to him Above being the factual position the H gh Court was
justified in comng to the conclusion that though reference was made to co-
accused’'s statenent that was not relied upon for the purpose of detention

It was al so submitted that since the detenu had not filed any bai
application, the detaining authority could not have inferred that there was
possibility of his being released on bail. Strong reliance is placed on
several decisions of this Court. It has to be noted that whether prayer for
bail woul d be accepted depends on circunstances of each case and no hard
and fast rule can be applied. The only requirenent that the detaining
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authority should be aware that the detenu is already in custody and is
likely to be released on bail. The conclusion that the detenu nmay be

rel eased on bail cannot be ipsi-dixit of the detaining authority. On the
basis of materials before him the detaining authority came to the
conclusion that there is |ikelihood of detenu being rel eased on bail. That
is his subjective satisfaction based on materials. Normally, such
satisfication is not to be interfered with. On the facts of the case, the
detaining authority has indicated as to why he was of the opinion that
there is likelihood of detenu being rel eased on bail. It has been clearly
stated that in sinilar cases orders granting bail are passed by various
courts. Appellant has not disputed correctness of this statenment. Strong
reliance was placed by | earned counsel for the appellant on Rajesh CGulati
v. Govt. of NCT of Delhi ‘and Anr., [2002] 7 SCC 129. The factual scenario
in that case was entirely different. In fact, five bail applications filed
had been already rejected. In that background this Court observed that it
was not "normal" case. The High Court was justified in rejecting the stand
of the appell ant.

Looked from any angle the Judgnent of the Hi gh Court does not warrant
i nterference. The appeal is dism ssed.

Crimnal Appeal No. 692/2006.

Arising out of SLP (Crl.) No. 1811/2006.

Leave granted.

Factual position in this case is simlar to those involved in Crinina
Appeal , arising out of SLP (Crl.) No. 1811 of 2006. For reasons indicated

in the said judgnment which are applicable tothe present case, this appea
stand di smi ssed.




