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Bonbay Town Planning Act, 1954, ss. 9, 10, 11, 12 and
13- - \Whet her violative of Articles 14 and 19  of t he
Constitution.

HEADNOTE:

The petitioners were owners of certain land in Greater Bom
bay in respect of which a declaration of intention / under
s.4(1) of the Bonbay Town Pl anning Act, 1954, to prepare a
devel opnent plan, had been nmade by the respondent” Bonbay
Muni ci pal  Corporati on. They applied to the Muni ci pa
Conmi ssi oner, in January 1962, for perm ssion to change the
exi sting user of their land and for a conmencenent
certificate under s. 12 to construct factory sheds on a part
of the land, but their application was rejected by the
Executive Engi neer, Developnent Plan. A tentative -devel op-
ment plan for the area which included the petitioner’s |and
was published on January 9, 1964, in which their |and was
shown as partly reserved for public roads, partly for
i ndustrial purposes and the rest was marked green. After a
| arge nunber of objections and suggestions on the “tentative
pl an had been received and considered in accordance with the
provisions of s. 9 of the Act, the Municipal Corporation
finally approved the plan on July 2, 1964 and forwarded it
to the State Governnent for its sanction under s. 10. The
State Governnment sanctioned the final devel opnent plan for
the ward in which the petitioners’ |ands were |ocated on
Septenber 14, 1966 after consulting its special Consulting
Surveyor, who scrutinised all the objections received by the
Muni ci pal Corporation and heard the objectors. The fina
plan showed that a major portion of the petitioner’s |and
was earmarked for a recreation centre.

Al'though a wit petition filed by the petitioners before the
publication of the tentative devel opment plan against the
rejection of their application f or a conmencemnent
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certificate was all owed by the H gh Court on the ground that
powers of the Minicipal Corporation under s. 12 had not been
exercised by an officer prescribed under s. 86, two
subsequent petitions filed by them after the approval of the
final plan by the Minicipal Corporation to obtain redesi-
gnation of their |land were dism ssed.

In the present petition under Art. 32 of the Constitution

the petitioners clainmed that after the reservation of their
land as shown in the tentative plan published on January 9,

1964, its redesignation in the final plan for a recreation
centre was wi thout authority of |aw and violative of their
rights under Arts. 14 and 19. It was contended, inter alia,

(i) that sections 9 and 10 of the Act were invalid and
unconstitutional in that they enpowered the |ocal authority
and the State Governnent ‘to nodify, as a result of
obj ections received from other persons, a devel opnent plan
agai nst which a particular person may not have objected,
wi t hout gi ving an opportunity to that person to represent
agai nst a subsequent nodification by which his interest may
be adversely affected; (ii) that under s. 12 the fina

275

and only authority who had the power to grant or wthhold
perm ssion to carry- on _any devel opmrent work after a
declaration of intention under s. 4(1) was the Muinicipa
Conmi ssioner; he /could, wunder s. 13, grant or refuse a
conmencenent certificate at will, there being nothing to
guide him in such a matter before the preparation of a
devel opnent plan; even after the preparation of such a plan
a comrencenent certificate coul d be refused arbitrarily and
there was no provision for any appeal fromor revision of
the order containing the refusal; and (iii) that by the
conbi ned operation of ss. 4 and 11 (3), the local “authority
could easily delay the acquisition of any " |and designated
for a public purpose under s. 7 of the Act for 14 years and
this constituted an unreasonabl e restriction on the right to
hol d property.

Hel d: The objections raised as tothe invalidity of 'sections
9, 10, 11, 12 and 13 could not be upheld.

(i) The contention that a person was given no opportunity of
neeting the objections raised by others with regard to the
devel opnent plan has no force in the light of the facts
disclosed as to the enormty of the task of finalising the
devel opnent plan. |If the authorities were to hear all the
parties wth regard to all the suggestions nade, give them
separate and i ndependent hearings, no developnent plan could
ever be prepared. The authority was not  concerned wth
considering the advantages or disadvantages which might
accrue to a particular person or a group of persons owning
lands in different parts of the area concerned, but it/ had
to go by the larger interest of the population at |arge and
the generations to come. The affidavits show that - nothing
was done haphazardly. Suggestions and objections ‘at al
st ages were carefully considered, the assi st ance of
conmittees of experts was taken and the plan energed only
after an i mense anmount of |abour had been bestowed inits
preparation. [297B-D]

(ii) There was enough gui dance in the Town Pl anning Act to
enabl e the Munici pal Conmissioner to cone to a conclusion as
to whether a particular comrencenent certificate should be
granted or not and the power exercisable under ss. 12 and 13
was neither wuncanalised nor arbitrary. S. 13 prescribes
that the local authority should make an inquiry before
granting or refusing a comencenent certificate. The
Aut hority must therefore ook into all material available to
it including the tentative plans and the final devel oprment
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plan and then nmake up its nind as to whether a comrencenent
certificate should be granted or not. |f the provisions of
the Act are borne in mind and the rules franed thereunder
conplied with, there was little or no scope for the |oca
authority acting arbitrarily wunder s. 13 of the Act.
[ 298A- - C
The fact that no appeal fromthe decision under s. 13 was
provided for is a matter of no nonent for the authority
under s. 13 is no less than the Minicipal Conm ssioner
hinself or the Chief Oficer of the Minicipal Borough or a
person exercising the power of an Executive Oficer of any
| ocal authority. when the’ power had to be exercised by one
of the highest officers of the local authority intimtely
connected with the preparation of the developnent plan in
all its stages, it is difficult to envisage what other
authority could be entrusted with the work of appeal or
revision. [297F- H|

(iii) An viewof the imensity of the task of the |oca
authorities to find funds for the acquisition of lands for
public " purposes, a period of ten years fixed by s. 11 (3)
was not too long. 1In the present case the authority had to
deal with an area measuring about 169 sgq. mles which was
| arger than nost of the big cities in India.
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The preparation of 'a devel opnent plan for such an area nust
take a considerable period of tine. Furthernore, it is not
beyond the range of possibility that the final devel opnent
plan rmay require nodifications.. It could not therefore be
held that the limt of tinme fixed under s. 14 read with s.
11(3) forned an unreasonable restriction onthe right to
hol d property. [298G 229A]
Joyti Pershad v. Admi nistration for The Union Territory of
Del hi, [1962] 2 S.C.R 125 Maneckl al Chhotalal & Os. v. M
G Makwana and O's; WP. 64/1966, cases, relied upon

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petitions Nos. 215, 228, 251 and
256 of 1966.

Petition under Art. 32 of the Constitution of India for the
enf orcenent of fundanental rights.

K. R Chaudhuri and K. Rajendra Chaudhury, for the  peti-
tioner (in WP. No. 215 of 1966).

A.S. R Chari, S. B. Naik, K Rajendra Chaudhury and

K. R Chaudhuri, for the petitioners (in W Ps. Nos. 228
and 251 of 1966).

B. Sen, Raneshwar Nath and Mhinder Narain, for the
petitioner (in WP. No. 256 of 1966).

Purshottam Tri kandas, G L. Sanghi and J. B. Dadachanji, for
the respondents Nos. 1-3 (in WPs. Nos. 215, 228 and 256 of
1966) and respondents Nos. 1 and 2 (in WP. No. 251 of
1966) .

M S. K Sastri and S. P. Nayar, for respondent No. 4 (in
WPs. Nos. 215, 228 and 256 of 1966) and respondent No. 3
(in WP. No. 251 of 1966).

The Judgnent of the Court was delivered by

Mtter, J. This is a group of four wit petitions filed
under Art. 32 of the Constitution. The common attack in al
these petitions is against the validity of certain sections
of the Bonbay Town Pl anning Act, 1954, hereinafter referred
to as the Act.

The petitioners are all owners of plots of land in areas
round about Bonbay, commonly known as Greater Bonbay. They
have all simlar but separate grievances with respect to the
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devel opnent pl an prepared and published under the Act. In
Wit Petition No. 215 of 1966, the petitioner’s conplaint is
as regards his land being earmarked for the public purpose
of a park in the Devel opnent Pl an prepared under the Act.
He seeks to, prevent the respondents fromgiving effect to
the said designation of lands in the Devel opment Plan and in
particular, to have the third respondent’s order i.e. the
Executive Engi neer (Planning) (of the Minicipal Corporation
of Bombay) dated 11th August, 1964 to the effect that his
| ands were needed for the public purpose of a park quashed.
In Wit Petition No. 228 of 1966 the prayer is that the
designation of the petitioners’ |and as being earnmarked for
recreation centre and for green belt in the devel opment pl an
277

of "P Ward of the City of Gueater Bonbay shoul d be renobved,
that their |ands should be redesignated as earmarked for
i ndustri al purpose, that the order of the Assi st ant
Engi neer, Bonbay Municipal Corporation, rejecting the
petitioners’ ~proposal for ~construction of two factory
buil dings and lavatory blocks should be quashed and a
declaration be nmade that ss. 9, 10, 11, 12 and 13 of the
Bonbay Town Pl anning Act are ultra vires the Constitution of
India. In Wit Petition No. 251 of 1966 the prayers include
an order for quashing Resolution No. 1173 of Decenber 19,
1963 and Resolution No. 343 of July 2, 1964 of the first
respondent and for renoval of the designation attached to
the petitioners’ land as reserved for Government purposes in
the Devel opnent Plan of 'P Ward of Geater Bonmbay. In Wit
Petition No. 256 of 1966 the prayers are inter alia for the
i ssue of wits declaring that the Devel opnent” Pl an submtted
by the first respondent to the fourth respondent (i ncl uding
P Ward) on July 3, 1964 infringes the petitioners’ rights
and directing the issue of a commencenent ~certificate for
the development and utilisation of the'said land ' in the
manner proposed. At the hearing, a further prayer was nade
for wurging an additional ground in-all the wit petitions
challenging the validity of s. 17 of the, Act.

We nay consider the broad facts in Wit Petition No. 228 of
1966 by way of sample. The petitioners in this case are two
persons who claimto be owners of land bearing S. No. 70,
H ssa Nos. 4, 5 and 6 conprising an aggregate area of 31, 641
sq. vyds. approximately in village Pahadi —at Goregaon in
Greater Bonbay. Their case is that they had applied through
their architect on January 2, 1962 for perm ssion to change
the existing user of their lands by putting them to
i ndustrial use and had witten a letter to the Minicipa
Conmi ssioner of Bonbay for that purpose by which they
proposed to construct on a portion of the landin S., No. 70
Hi ssa No. 4 a shed for a factory and ot her necessary sheds.
Along with the said letter, they gave a notice under s. 33
of the Bonbay Municipal Corporation Act, 1888 “of their
intention to erect a factory shed on the said land wth a
request for approval thereof. On January 27, 1962 the

Executi ve Engi neer, Devel oprment Pl an, intimated the
petitioners that as a major portion of the proposed factory
shed intended to be constructed fell outside the heavy

i ndustrial zone in the green belt area as shown in the plan
acconpanying the letter and as the area was affected by net
wor k of proposed 78 East West and 30" wide North South road
under the devel opnent plan of the area, with only a snal

portion of the land shown coloured violet filling in the
heavy industrial area, a commencenent certificate could not
be granted. By their letter dated March 13, 1962 the
petitioners conpl ai ned that the Executi ve Engi neer

Devel opnent Plan, had no authority to earmark any area for
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green belt and therefore he should reconsider the matter and
grant a comrencenent certificate. On the

278

Sane day, the petitioners also wote to the Minicipa
Conmi ssioner that inasmuch as they had not till then
recei ved the notice of disapproval or. any further

requisition concerning their application, they would place
on record that their right to proceed with the construction
of the intended shed had becone absol ute under S. 345 of the
Bonbay Municipal Corporation Act. On March 22, 1962 the
Deputy Muni ci pal Comm ssi oner (Suburbs) acknow edged recei pt
of the letter. By letter dated April 18, 1962 the Executive
Engi neer, Devel opnent Pllan, inforned the petitioners that
their request for a comencenent certificate would not be
reconsidered wuntil the developrment plan was finalised. By
their solicitor’s letter dated June 13, 1962 the petitioners
wote to the 1st respondent, i.e. the Bonbay Minicipa

Corporation, that the refusal to grant a comencenent
certificate was wongful. This was followed up by a wit
petition in the H gh Court of Bonbay being M scellaneous
Petition No. 256 of 1962 chal lenging the said refusal as
illegal and invalid. By order dated Septenmber 7, 1963 the
H gh Court of Bonbay allowed the petitioners’ application on
the ground that the powers and functions of the Bonbay
Muni ci pal Corporationunder S. 12 of the Act had not been
exercised by an officer prescribed under S. 86 of the Act
and the decision dated January 27, 1962 was |iable to be set
asi de.

The devel opnent plan for G eater Bonbay (D Ward) was adopted
by the first respondent by resolution No. 1173 on Decenber
19, 1963. By this resolution the second respondent was
directed to submt proposals of the developnent plan in
respect of the remai ning wards including Ward P in which the
petitioners’ Jland was situated. On January 9, 1964 the
devel opnent plan for the remaining wards including Ward P
was published by the second respondent in the name  of the

first respondent. In this the petitioners’ |and was shown
as partly reserved for public roads, for i'ndustria
purposes, the mmjor portion being nerely marked by  green
col our. The petitioners’ conmplaint is that the 1list of

sites reserved for public purposes was for the first time
submitted by the second respondent to the Devel opnent
Conmittee on February 8, 1964 showing for the first tine
that a mmjor portion of the petitioners’ |ands wer e
ear mar ked for a recreation centre. Thi s list was
recormended for acceptance by the Cormmittee to the first
respondent on June 24, 1964 and approved by resolution No.
343 on July 2, 1964 and forwarded to the State of Maharash-
tra, the fourth respondent herein, on July 8, 1964. The
petitioners conplain that although in the plan as originally
publ i shed the |l ands of the petitioners were earmarked partly
for public roads in an industrial area and nmerely narked by
green col our without any specification and designation, by
resolution No. 343 the first respondent departed from the
devel opnent plan and included a portion of the lands for
recreation centre anongst the sites reserved for public
purposes. According to the petitioners, this redesignation
and nodificati on was nmade al t hough there were no

279

suggestions before the first, second and third respondents
in the light of which any nodification could have been nmade
under s. 9 of the Act. The petitioners by their solicitor’s
letter dated April 16, 1964 requested the respondents to
alter the devel opment plan in accordance with the decision
of the Bonbay Hi gh Court and further demanded re-designation
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of their Jlands as reserved for industrial purpose. Thi s
nmatter was again taken up to the Hi gh Court of Bonbay by way
of petition No. 248 of 1964 challenging the refusal of the
first and second respondents to nodify the devel opnent plan

This was rejected in linne by the High Court on July 6,
1964. The appeal therefrom being No. 42 of 1964 was also
rej ected on August 12, 1964. The petitioners’ case is that
the Hi gh Court rejected petition No. 248 of 1964 on the view

that they had no cause for conplaint unless and wuntil the
first r espondent ref used perni ssion to conmence
construction. They therefore submitted building pl ans

through their architect on January 9, 1965 for construction
of a factory shed with a prayer for the issue of a
conmencenent certificate. The third respondent i.e. the
Assi st ant Engi neer, Bonbay Muni ci pal Corporation by letters
dated January 25, 1965 and February 13, 1965 rejected the
petitioners’ proposal for construction of factory buildings
on their lands on the ground that the lands fell in the
reservation for playgrounds and 200 feet wi de green belt in
the devel opnent plan.

The petitioners again went up to the Bonbay High Court on
July 2, 1965 by another petition No. 312 of 1965 for, the
issue of a wit of mandanus for setting aside the orders of
the third respondent dated January 25, 1965 and February 13,
1965 and directing 'the respondent to renove the designation
of recreation centre and green belt from the petitioners’
l and and to designate the entire holding as industrial area
in the developnent plan. The petition was rejected in
[imne by the Bonbay Hi gh Court on July 6, 1965.. An appea

therefrom came for hearing on August 10, 1965 when an order
was nmade by consent directing the wit petitionto be placed
for hearing before a Division Bench. Utimately,  however,
this was dismssed by judgnment dated April 25, 1966.
According to the petitioners, they had not challenged the
constitutionality of the Act in their petitions.

In the present petitionto this~ Court the substantia

conplaint is that their lands' were earmarked /in the
devel opnent plan originally published on January 9, 1964 by
green colour wthout assigning any purpose and t he
reservation and re-designation of these |ands for recreation
centre and green belt by the first, second -and third
respondents in the devel opment plan finally adopted was in
contravention of s. 9 of the Act. This re-designation is
chal | enged as being without authority of |aw and violative
of the fundanental rights of the petitioners “inter alia
under Arts. 14 and 19 of the Constitution

280

In the affidavit in opposition filed on behalf of the first
respondent, reference is nade to the manner and the course
of preparation of the devel opnent plan set out in greater
detail hereafter. A prelimnary objection was t aken

formulated in some detail, that on the failure ‘of the
petitions in the Bonbay Hi gh Court, the petitioners 'could
not re-agitate the matter in this Court on principles
anal ogous to res judicata. It is not necessary to go into
that question or take note of the correspondence which
passed between the parties and/or their solicitors up to
1964. According to the affidavit, the lands belonging to
the petitioners were shown in the draft devel opment plan as
published on 9th January 1964 as reserved for green belt,
for public roads with a path being shown as falling in the
i ndustrial zone. The deponent, the Executive Engineer
(Planning) stated that the suggestions and obj ecti ons
received after the publication of the draft plan were care-
fully considered by the Devel opnent Conmittee whi ch
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submitted its report with its recommendations to the first
respondent for its approval and such approval was given on
July 2, 1964. Utimtely, the plan was sanctioned by the
fourth respondent after consulting the Special Consulting
Surveyor subject to certain nodifications. The petitioners’
solicitor’s letter dated April 16, 1964 was placed before
the Devel opnent Conmmtee for due consideration. The
Devel opnent Plan Committee considered the suggesti ons nmade
by the public and gave a report in respect thereof to the
first respondent fromtine to tine who finalised the plan at
its neeting held on July 2, 1964. According to the
deponent, the letters dated January 25, 1965 and February
13, 1965 addressed by the third respondent were in proper
exercise of the right of rejection of the petitioners’
proposal for construction of a factory building. Finally
the deponent stated that no part of the petitioners’ |ands
were earnmarked for green belt-in the devel opment plan as
finally approved by the respondent, that out of 32,000 sq.
yds. of the petitioners’ |lands, 12,144 sq. yards of |and had
been earmarked and reserved for playground’ 804 sq. yds. had
been earmarked and reserved for rmunicipal whol esale nmarket,
7,821 sqg. yds. had been earmarked and reserved for public
road, 1167 sqg. yds. fell under residential zone and the
bal ance of 8,702 sq. yds. fell in the industrial zone.

It will therefore 'be noticed that the facts as laid in the
petitions are not all admitted in the affidavit, but nothing
was sought to be made out of this and one common argunent as
to the invalidity of the different sections of the Act was
advanced- in great ‘detail mainly by M. Chari who was
followed by M. Sen and M. Chaudhuri. |In ~substance, the
united attack was against the validity of the different
sections nentioned in detail hereafter.

Bef ore exani ning the contentions on the points of |aw raised
,in this case, it is necessary to appreciate what the Act
sought to achieve and why it was brought on the statute

book. In order to do this, it is necessary to take stock of
the position at the tine
281

of its enactnment so that attention nay be focussed on the
situation calling for a remedy, and how the |egislature
sought to tackle it. It is common. knowl edge that for a
nunber of years past, all over India, there has been and is
continuing a great influx of people fromthe villages to
t owns and cities for the purpose of resi dence and
enpl oynent . Besi des this, the whole of the country .is in
the grip of a popul ati on expl osion. Another circunstance to
be reckoned with is that industrial devel opnent “is taking
place in and round about many cities which inits turn is
attracting people from outside. Mst of our  towns and
cities have grown up without any planning with the result
that public anenities therein are now being found to be
whol ly inadequate for the already enlarged and stil

expandi ng popul ation. The roads are too narrow for ' nodern
vehicular traffic. The drainage system such as it obtains
in nmost of the towns and cities, is hopelessly inadequate to
cope with the requirenents of an al r eady over gr own
popul ation. In nost of the towns and cities there is no
room for expansion of public anenities |ike hospitals,
schools, colleges and libraries or parks. Sone inprovenent
has been sought to be nmade by Town | nprovenent Acts enacted
in the different States. |n order that the suburbs and the
surroundi ngs of towns and cities be devel oped properly and
not allowed to grow haphazard, the Legislature of Bonbay
felt that towns should be allowed to, .grow only on planned
schenes formul ated on the basis of a devel opment plan. Al
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"l ocal areas" whi ch may be equat ed roughly with
nmunicipalities were to have devel opnent plans so that an
overal|l picture mght be taken of the needs of the expandi ng
town or city and provision nmade for planned devel opment with

regard to roads and streets, sanitary arrangenents like
drainage and water supply, places of public utility,
i ndustrial devel opnent etc. The legislature was well aware

of the practical difficulties and the nagnitude of the task.
A devel opnent plan for a huge area |like Geater Bonbay could
not be forrmulated within a space of weeks or nonths. A
survey had to be nade of the area under the local authority
to take note of the existing conditions and the plan pre-
pared keeping in mnd the facilities available and those
which might be had in the forseeable future. Sections of
the area have to be set apart in the different localities
for industrial and conmercial developrment, for private
housing, for the purpose of the Union or the State, for
educational and other institutions, as also for parks and
pl aces of 'public resort. The authority responsible for the
drawi ng up of the plan had to have regard to the w shes and
suggestions of the public andin particular, architects,
engi neers, industrialists and. public bodies. O necessity,
a skeleton plan had to be sketched at first which could be
gi ven a final shape -after consi derabl e del i berati on
foll owi ng the suggestions of the parties interested and the
reconmendat i ons received. Let us now . see how the
Legi sl ature of Bombay sought to tackle this huge problem
282

The Act is described- as one to-consolidate and anend the
law by rmaking and executing town planning  schemes. The
preanble to the Act shows that its object was to ensure that
town planni ng schenes were nmade in a proper manner ‘and their
execution was nmade effective by |ocal authorities preparing
devel opnent plans for the entire area wthin their
jurisdiction. A "devel oprent-_plan" under the Act means a
pl an for the devel opnment or re-developrment or inprovement of
the entire area wthin the jurisdiction. of a | oca
aut hority. A local authority is defined as a municipa
corporation or a municipality and includes sonme appointed
conmittees as also panchayats constituted under the
different Acts. Chapter Il containing ss. 3 to 17 relates
to devel opnent plans generally. S. 3(1) provides that as
soon as may be after the comng into force of the Act, every
| ocal authority shall carry out a survey of the area within
its jurisdiction and prepare and publish in the  prescribed
manner a devel opnment plan and subnit the sane to the State
CGovernment for sanction. The limt of tine for this purpose
was four years. Sub-s. (3) authorised the State Governnment
to nmmke an order for extension of the tinme fixed by -sub-s.
(1) for adequate reasons. Sub-s. (4) authorised the /State
Covernment, in case a devel opnent plan was not prepared and
published in terns of sub-s. (1), to prepare and publish
such a plan, itself after carrying out the necessary
surveys. Under sub-s. (1) of s. 4 even before carrying out
a survey of the area referred to in sub-ss. (1) and (2) of
S. 3, for the purpose of preparing a devel opnent plan for
such area, the local authority was obliged to nake a
declaration of its intention to prepare such a plan and to
despatch a copy thereof to the State CGovernnent for publica-
tion and publish the sane itself in the prescribed manner
for inviting suggestions fromthe public within a period of
two nonths. Under sub-s. (2) a copy of the plan was to be
open to the inspection of the public at all reasonabl e hours
at the head office of the local authority. Ss. 5 and 6
provided for the manner of preparing devel opment plans and
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the authorisation of certain persons to enter upon, survey
and mark,’ out that land for the preparation of the plan
S. 7 indicated the manner in which the developnent and
i mprovenment of the entire area within the jurisdiction of
the Il ocal authority was to be carried out and regulated. 1In
particular, it had to contain several proposals, nanely:-
(a) for designating the use of the land for the purposes
such as (1) residential, (2) industrial, (3) comercial, and
(4) agricultural-,

(b) for designation of land for public purposes such as
par ks, pl aygrounds, recreation grounds, open spaces,
schools, markets or nedical, public health or physica
culture institutions;

(c) for roads and hi ghways;

(d) for the reservation of land for the purpose of the

Uni on, State, any local authority or any other authority
established by lawin India; and
283

(e) such other proposals for public or other purposes as may
from tine “to tine be approved by a local authority or
directed by the State Governnent in this behalf.
Under s. 8 various particulars had to be published and sub-
mtted to the State Government along with the devel oprent
pl an inclusive of areport of the surveys carried out by the
local authority, a report explaining the provisions of the
devel opnent plan, a report of the stages by which it was
proposed to neet the obligations .inmposed  on the |I|oca
authority by the devel opnent plan~ and an appr oxi mat e
estimate of the cost involved in the acquisition of |ands
reserved for public purposes.
It will be noticed that up to this point-the public have
practically no say in the matter as to how the devel opnent
plan should be prepared. S. 9 however gives such right to
the public and provides:
"I'f within tw months from the date of
publication of the devel opnent plan any menber
of the public communicates in witing to the
local authority any suggestion relating to
such plan, the local authority shall consider
such suggestion and may, at any time before
submtting the devel opment plan tothe State
Government, nmodify such plan—as it thinks

fit."
At this stage therefore every owner of land is given the
ri ght to make suggestions for nodification of the plan: He

can consult the plan and nmake his suggestions, principally
with the idea that his interest nmay not  be  adversely
affected although there is nothing in the section which
prevents himfrom nmaki ng suggestions generally with regard
to the plan itself.

Under s. 10(1l) the State CGovernnent is given the “power to
sanction, the developnment plan submitted to it for the,
whol e of the area, or sanction it separately in parts either
wi thout modification or wth such nodification as it
consi ders expedient within the tine prescribed by the rules.
If the devel opment plan is sanctioned separately in parts,
then each part so sanctioned is deened, to be the fina
devel opnent plan for the purposes of the succeedi ng
provisions of the Act. All such provisions are to apply in
relation to such part as they apply in relation to a deve-
| opment plan relating to the whole of the area. Under sub-
s. 8(2) the State CGovernnent has to fix inits notification
sanctioning the plan a date not earlier than one nmonth after
the publication of which the final devel opnment plan shal
cone into force. Sub-s. (3) provides:
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"I'f the devel opnent plan contains any proposa
for the designation of any land for a purpose
specified in clause (b) or (e) of section 7
and if such land does not vest in the |oca
authority, the State Governnent shall
284
not i ncl ude the said pur pose in the
devel opnent plan unless it is satisfied that
the local authority concerned shall be able to
acquire such land by private agreenent or
conpul sory purchase within a period of ten
years from the date on which the fina
devel opnent plan cones into force."
The idea behind this sub-section is that if any land is to
be set apart for public purposes such as parks etc.
mentioned in cl. (b) of s. 7 or any other public purpose
whi ch nmight be approved by a |ocal authority or directed by
the State Governnent in ternms of cl. (e) of S. 7, the State
Gover nment nmust exam ne whether it would be possible for the
| ocal authority to be able 'to acquire such |and by private
agreement - or —conpul sory purchase within a period of ten

years. This acts as a checkon the |local authority naking
too anbitious proposals for designating lands for public
pur poses whi ch they may never have the neans to fulfil. It

is obvious that the local authority nmust be given a rea-
sonable tine for the purpose and, the legislature thought
that a period of ten years was a sufficient one. S 11(1)
enpowers the | ocal ‘authority to acquire any | and designated
in the devel opment plan for a purpose specified in cls. (b)
(c), (d) or (e) of S. 7 either by agreement or under the

Land Acquisition Act. Under sub-s. (2) of ~s.. Il the
provi sions of the Land Acquisition Act of 1894 as anended by
t he Schedule to the Act are to apply to all such

acqui sitions. The Schedule to the Act shows that S, 23 of
the Land Acquisition Act ‘is to stand anended for the
acquisition wunder this Act with regard to the conpensation
to be amarded. In fact it is for (the benefit of the person
whose land is acquired, as he can get the market ~“value of
the land at the date of the publication of the -declaration
under S. 6 of the Land Acquisition Act in place of" s. 4.
Sub-s. (3) provides that if the designated land is not
acquired by agreenent within ten years fromthe date speci-
fied wunder sub-s. (3) of S. 10 or if proceedings under the
Land Acquisition Act are not commenced w thin such period,
the owner or any person interested in the land may serve

notice to the local authority and if within six nmonths from
the date of such notice the land is not acquired or no steps
as aforesaid are commenced for its acquisition, the
desi gnati on shall be deenmed to have ,lapsed. This provision
again is for the benefit of the owner of the land for unless
the land is-acquired or steps taken in that be. half wthin
the fixed limts of time, he ceases to be bound by the
designation of his land as given in the devel opment plan

S. 12 obliges every person who desires to carry on any deve-
| opment work in any building or in or over any land wthin
the linmts of the said area after the date on which a
declaration of intention to prepare a developnent plan to
apply to the local authority for a cormencenent certificate

for the purpose. ’'Developnent 'in this connection neans
carrying out of building or
285

ot her operations in or over or under any land or the naking
of any material change in the use of any building or other
I and. It is to be noticed that the section inposes such
restriction not only fromthe date of preparation of the
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devel opnent plan but as soon as there is publication of
intention to prepare a devel oprment pl an
In order to make it obligatory on the local authority to
direct its attention to all applications for permssion to
carry on devel opment work, the |egislature provided by sub-
s. (1) of s. 13 that
"The local authority on receipt of the
application for permission shall at once
furnish the appl i cant with a witten
acknow edgnent of its receipt and after
inquiry may either grant or refuse a
conmencenent certificate.
Provi ded that such certificate nay be granted
subj ect to such general or special conditions
as the State Governnent nay by order nade in
this behalf direct."
Under sub-s. (2) if the l'ocal authority does not comunicate
its decision wthin three nmonths fromthe date of such
acknow edgnent, such certificate shall be deemed to have
been granted to the applicant. Sub-s. (3) provides that no
conpensation is to be payable for the refusal of or the
insertion or inposition of conditions in the comrencenent
certificate. This is subject to the provisions of ss. 14
and 15. Sub-s. (4) lays down that —any work done in
contravention of /s. 12 or of sub-s. (1) of s. 13 may be
pul | ed down by the | ocal authority.
In this case, we are not concerned with the applicability of
ss. 14, 15 and 16. = S. 17 which was attacked in these cases
provi des that:
"At least oncein every ten years from the
date on which the |ast devel opnent plan cane
into force and where the plan is sanctioned in
parts from the date on which the |l|ast part
canme into force, thelocal authority may, and
if so required by the State Government after
the date on which a devel opnent plan for any
area or, as the case may be, the part of such

plan has conme into force shall, carry out a
fresh survey of “the area within its
jurisdiction with a view to revising the
exi sting devel opment plan including-all parts
i f sanctioned separately and the provisions of
sections 4 to 16 (both inclusive) shall, so

far as they can be nade, applicable, apply in
respect of such revision of ~the -developnent
pl an. "
Strong objection was taken to this section on the ground
that it gave the |local authority concerned alnmost an
unlimted power of protracting the finalisation of the
devel opnent plan if they were
286
so m nded in which case the owners of property would be com
pletely at the nercy of the local authority with respect to
the devel opnent of their own | and.
Chapter |11 deals with the naking of a town schene. Under
S. 18 such a schene is ordinarily to be made for the purpose
of inplenmenting the proposals in the final devel opment pl an.
It is in the town planning scheme that provisions are to be
made for |aying out or relaying out of |land, |aying out of
new streets or roads, the construction, alteration and
renoval of buildings, the allotnent or reservation of |and
for roads, open spaces, recreation grounds etc., |ighting,
water supply and the many other things which have to be
provided for in the laying out of a town.
Chapter 1V deals with town planning schemes in general. S.
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21 shows that such a schenme may be made in accordance wth
the provisions of the Act in respect of Iand which is in the
course of developnment or is likely to be used for building
purposes, or has already been built upon. S. 22 enmpowers
local authority to declare its intention to nake a town
pl anni ng schene in respect of the whole or any part of |and
referred toin S 2 1. Under S. 23 the local authority is
obl i ged to make in consultation with the Consul ting
Surveyor, a draft schene for the area in respect of which
the decl aration has been nade within twelve nonths from the
said date. The other sections 24 to 29 generally follow the
same pattern with regard to town planning schenmes as is to

be found in ss. 7 to 13 relating to devel opnent pl ans. S.
29 restricts the right of owners of land to erect or proceed
with any building or renove, pull down, alter, make

additions to or any substantial repair to any building or
change the wuse of any land or building unless he has
obt ai ned the necessary perm ssion fromthe |ocal authority,
once there has been a declaration of intention to nmake a
schene under S. 22. S. 87 gives the State Governnment power
to nake rules for carrying out the purposes of the Act.

W may now proceed to take note of how the Bonbay Minicipa
Corporation proceeded to make the devel opnment plan agai nst
whi ch comron conplaints have been made. . The gist of the
contents of the counter affidavits is as follows. After the
Act cane into force on April 1, 1957, the first respondent
by resolution No. 409 dated July 7, 1958, declared its
intention to prepare a devel opnent plan for the entire area
of Greater Bonbay within its jurisdiction. In'terns of rule
3 framed under the Act, a map of the said area acconpanied
the said declaration and within 15 days of the date of such
declaration the first respondent despatched a copy " of the
same together with a copy of the map to the State Gover nnent
for publication in the Oficial Gazette. On Septenber 18,
1958 the first respondent published its intention to prepare
a devel opnent plan by neans of advertisements in newspapers
circulating in Geater Bonbay and affixing copies’  of the
advertisements on the notice boards at its head office and
ot her
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prom nent places in the area. By the said publications, the
first respondent invited objections and suggestions fromthe
public within a period of two nonths, keeping open for
i nspection a copy of the plan at its head office. The
Muni ci pal Commi ssi oner of Bonbay who is a respondent _herein
set up two Advisory Committees for rendering assistance in
the preparation of the devel opment plan. One Conmittee was
conposed of representatives of Governnent departnents,

public authorities, industries etc., while the other was
conposed of practising architects and engineers. After
taking into consideration the suggestions received.and- con-
sultations held, tentative developnment plans for all the

wards in Greater Bonbay were prepared and di scussed by the
two Advisory Committees. Wth a viewto give wide publicity
to the said plans, the sane were displayed for public
i nspection during the vyear 1960-61. This was further
notified in newspapers. As a result of the publication® of
the tentative plans, a large nunber of objections and
suggestions regarding the tentative devel opment plans were
received from the public by the first respondent. The
tentative plan for D Vrd was put up first as a nodel plan
for consideration by the Devel opnent Pl an Conmittee
appointed by the first respondent. The said Committee
i nvited suggestions from municipal councillors and different
or gani sati ons and institutions. Thereafter, the sai d
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Conmittee recormended that the second r espondent be
authorised to publish.., the plan for 'D Ward and to invite
suggestions fromthe public as per the provisions of s. 9 of
the Act. The Devel opnent Plan Committee rmade sinilar recom
mendations for the other wards. Thereafter, the first
respondent resolved and authorised the second respondent to
publish the devel opnent plans in respect of all other wards
in Geater Bonbay including 'P Ward.

W nmay now nake a note of a few details. The draft of a
section of the developnent plan for K, P and R Wards was
published on or about July 7, 1961. The Developnment Plan
Conmittee took up its work after appoi ntnment on Decenber 11

1961. The formalities 'nentioned above were then gone
t hr ough. On January 9, 1964 the first respondent after
consi dering the proposal's made in the tentative devel opnent
plan and the reports of the  Developnent Plan Conmittee,
prepared a devel opnent plan and published the same by neans
of advertisenents in approved newspapers and in the Oficial
Gazette. Copi es of the advertisenents were al so displayed
at various proninent places.” The advertisenments published
in pursuance of s. 9 of the Act announced to the public that
conmuni cations in witing containing suggestions relating to
the plan would be welcome-within a period of two nonths.
Many such suggestions were received and considered by the
Devel opnent Plan /Commttee who nade reports from tine to
time to the first  respondent. After considering such
reports of the Developnent Plan Conmittee, the first
respondent at a meeting held on July 2, 1964 finalised the
devel opnent pl an
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after incorporating therein such suggestions as it thought
proper or necessary. On July 8, 1964, the devel opnent plan
was submtted by the Minicipal Commissioner to the State
Government for its sanction under S. 10 of the Act. The
State CGovernnent forwarded all objections to the devel opnent
plan received by the first. respondent to the  Specia

Consul ting Surveyor to the Governnent of Mahar ashtra
specially appointed to advise the Governnment on the
devel opnent plan. The Consulting Surveyor scrutinised the
obj ections and- advised the CGovernnent thereon. In cases
where changes had been nade by the first respondent after
publication of the draft devel opnment plan, the Consulting
Surveyor heard the parties who had objected to such changes
and then franed his proposals in respect of such ward inthe
devel opnent plan for sanction by the Governnent. ~ Governnent
had to consider the devel opnent plan ward-wise in view of
the enormty of the task as the plan covered an area of 169
sq.-mles divided into fifteen wards affecting a popul ation
of nearly 45 |l akhs. The plan was so |large and detail ed that
CGovernment found it inpracticable- to sanction it within the
time prescribed by the Bombay Town Planning Rules and
consequently had the tinme extended fromtime to tine by
vari ous resol uti ons. Utimately after consulting t he
Speci al Consulting Surveyor, the CGovernment of Maharashtra
sanctioned the devel opnent plan in respect of "P Ward  on
Septenber 14, 1966. The final plan with regard to Ward 'D

had been sancti oned, on Decenber 10, 1963.

The comon conplaint in all these petitions is that ss. 9
and 10 of the Act are invalid and unconstitutional in that
they enpower the | ocal authority and the State Governnent to
nodi fy the devel opnent plan w thout giving opportunity to
persons whose interest mght be adversely affected by such
nodification. It was argued that a person, say A who had,
a look at the developnent plan as first prepared and
published, mght feel quite satisfied with it and not make
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any suggestions in respect thereof. It being however open
to others to make suggestions without any notice to A, the
local authority was in a position to consider such sug-
gestions and give effect thereto in the developnent plan
submitted to the State CGovernment. The first mentioned
person A in such a case would remain in blissful ignorance
of the fact that the plan as finally submitted affected his
interest very seriously. It was then argued, that if such a
nodi fied plan was sent to the State Governnment it was open
to Governnent to sanction it after consulting the Consulting
Surveyor again wthout any notice to a person like A who
m ght find the sanctioned plan very severely prejudicing his
interests in the land hel'd by him To take an instance, it
was said a person who found that his land was in the
i ndustrial belt in the tentative devel opnment plan mnmight fee

quite happy with it but as aresult of the nodifications,
the plan, as finally sanctioned, mght designate his |and as
ear mar ked for public purposes.
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By this he would stand to lose his land w thout any
opportunity being given tohimto nmake any representation in
respect thereof.

It was next argued that the powers and functions of a |oca

authority for purposes of ss. 12 and 13, ampngst others were
to be exercised and performed by the Minicipal Comm ssioner
of Bonbay under s. 86 of the Act. Under s. 12 the final and
only authority who had the power to grant or wthhold
permi ssion to carry on any developnent work was t he

Muni ci pal  Conmi ssi oner. He coul d,; under s. 13 grant or
refuse a comrencenent certificate at his own sweet will and
pl easure there being nothing to guide himin such a nmatter
before the preparati on of a devel opnent plan. It was argued

t hat even after the preparation of such a pl an a
comencenent certificate could be refused arbitrarily and
there was no provision for any appeal fromor revision of
the order containing the refusal

It was next argued that by the conbined operation of ss. 4
and 11(3) the local authority could easily delay the
acqui sition of any |and designated for public purposes under
s. 7 of the Act for 14 years and if resort was ~had to
power, % under s. 17 of revising the devel opment plan at the
end of this period of 14 years. provisions of ss. 4 to 16

would again becone operative with the result that the
acquisition mght be delayed for a further period of ten
years. M. Chari went to the length of arguing that s. 17
m ght even be resorted to nore than once and so acquisition
m ght be held up indefinitely from generation to generation

In our opinion, the argunent though at first sight forcefu

cannot be accepted. As already noted, a devel oprment / plan
for an area |like Greater Bonbay cannot be chal ked out or put
in blueprint in the space of a few nmonths. W have seen
that in order to performthis enornmous task, an Advisory
Conmittee composed of representatives of various ' public
bodies was forned to advise the Miunicipality wth respect
thereto and, the public were freely invited to take part
t herein. Bef ore anything could be done, a survey of the
area had to be nade and a map thereof prepared. Such a nap
woul d show the already existing industrial areas, public
amenities, roads and bridges and woul d gi ve anybody wi shing
to find out sone idea as to the lines on which the deve-
| opment of the city should proceed. One would then have to
take into consideration the existing roads, industria

establishnents and public anenities already there because
the plan as emerging finally could not be made on a clean
slate but had to take into account already existing things
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and the difficulties which would have to be net and overcone
when different parts of the area were to be earmarked for

speci al purpose. Plans for various sections of Geater
Bonbay were prepared with the assistance of the Advisory
Conmittee. The tentative devel opnent plans in this case

wer e displayed for public inspection during the year
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1960-61. Wthin a space of two years, therefore, the I|oca
authority had some guidance in the matter of granting or
refusi ng a commencenent certificate for devel opment work of
any land proposed to be taken up by any,, of t he
petitioners. A reference to the tentative plans would show
whet her the area within which the. developnent work was
proposed to be carried on was set apart for industrial
conmercial, residential or agricultural purposes, or whether

it was to be set apart for public purposes. It mght be
that as a result of the nodification of the tentative plan
the area which at first fell wunder the desi gnati on

"residential" canme to be included in the area designated as
"industrial™ or even cane to be enbraced for designation for
a public purpose.

In all such cases where |arge powers are given to certain
authorities the exercise whereof may nake serious in-roads
into the rights of property of private individuals, we have
to see whether there i's any guidance to be «collected from

the Act itself, its object and its provisions, in the |ight
of the surrounding circunstances which nade the |egislation
necessary taken in .conjunction with well known facts of

whi ch the court might take judicial notice.
We may in this connection refer to a judgnment of this Court
in Jyoti Pershad v. Admnistration for The Union Territory
of Delhi(1l). The facts in that case were as foll ows. The
petitioner who was the owner of a house containing severa
roonms let out to different individuals, desired to denolish
the same and reconstruct it. He submitted a plan to the
Council of the Delhi Minicipal Conmttee and applied for
sanction for the reconstruction of the house. After the
sanction of the plan, he filed suits for eviction’ of nine
tenants wunder s. 13(1)(g) of the Delhi and A nmer Rent
Control Act 38 of 1952. In order to succeed in the suits he
had to show that he had a plan sanctioned by the  munici pal
authorities which made provision for the tenants then in
occupation of the house being accomobdated in the house as
reconstructed and that he had the necessary funds to carry
out the reconstruction. The petitioner had no difficulty in
establishing these and he succeeded in getting decrees for
eviction. The tenants however refused to give up possession
and went up in appeal. Utimtely, however, the petitioner
succeeded in the appeals filed by the tenants. Meanwhi | e,
the Slum Areas (I nprovenent and C earance) Act 96 of 1956
was enacted by Parlianment and canme into force in the Delhi
area. S. 19(1) of that Act provided that:
"Notwi t hstanding anything contained in any
other law for the time being in force, no
person who has obtained any decree or order
for the eviction of a tenant from any buil ding
in a slumarea shall be entitled to execute
such decree or order except with the previous

perni ssi on in witing of t he conpet ent
authority.™
[1962] 2 S.C. R 125.
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Under sub-s. (2) wevery person desiring to obtain the
per mi ssi on referred to in sub-s. (1) shall rmeke an

application in witing to the conpetent authority giving
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particulars as may be prescribed. Under sub-s. (3) the
conpetent authority was bound to nake a sunmary enquiry
after giving an, opportunity to the tenant of being heard
and then by order in witing either grant or refuse to grant
it. Under sub-s. (4) the conpetent authority rmust record a
statenment show ng brief reasons for such refusal. The peti-
tioner’s application under s. 19 was turned down by
the, conpetent authority on the ground that the house was not
in such a condition that it called for denmolition and if
sanction was given the tenants woul d be thrown out and it
would be inpossible for themto get acconmpdation in the
reconstructed building as they were very poor and not likely
to be able to pay the enhanced rent in respect of roons in
Del hi. The appeal by the petitioner to the Union Territory
was dismissed mainly on the ground that if the appeal was
all owed a | arge nunber of poor tenants from slum areas woul d
be evicted and as the property itself was not in a
di | api dat ed condi tion and declared wunfit for human
habi tation, permssion to evict the tenants could not be

gi ven. The petitioner then noved this Court for the issue
of a wit of certiorarii to quash these orders. H s
conplaint was that s.~ 19 of the Act was invalid and
unconstituti onal and violated the petitioner’s rights

guaranteed by Arts. 14 -and 19(1)(f) of ~the Constitution
There it was arguedthat s. 19(3) of the Act vested an
ungui ded, unfettered and uncontrolled power in an executive
officer to withhold permission to execute a decree which a
l andl ord had obtained after satisfying the reasonabl e
requirements of |aw as enacted in the Rent Control Act. It
was further wurged that neither s. 19 of the Act  nor any
other provision of it -indicated the grounds on which the
conpetent authority might grant or withhold permission to
execute decrees and the power conferred was therefore
arbitrary and offended Art. 14 of the Constitution. ' It was
further wurged that there was an excessive delegation of
| egi sl ative power as the executive authority could at its
sweet will and pleasure disregard rights to property without
any guidance fromthe legislature. A point was further
rai sed that such refusal night go on for an indefinite and
indeterminate period of tine affecting the petitioner’s
right to enjoy his property and inposing an excessive and
unreasonable restraint on his right. The inport and scope
of Art. 14 of the Constitution was examined in this case at
sonme length. The Court exam ned the provisions of the Slum
Areas (Inprovenent and C earance) Act and noted that the
process of slumclearance and re-devel opnent woul d have to
be carried out in an orderly fashion if the purpose of the
Act was to be fulfilled and the policy behind it, viz., the
establishment of slum dwellers in healthier  and nor e
confortabl e tenenents so as to inmprove the health and noral s
of the community, was to be achieved. Chapter VI of the Act
whi ch was headed "Protection of tenants in Sl um
292
Areas from Eviction", read in the light of the other
provisions of the Act made it clear that it was necessary to
allow the slumdwellers to remain in their dwellings unti
provi sion was nade for a better life for them el sewhere. It
was said:
"Though therefore the Act fixes no time Ilimt
during which alone the restraint on eviction
is to operate, it is clear fromthe policy and
purpose of the enactnent and the object which
it seeks to achieve that this restriction
would only be for a period which would be
det er m ned by the speed wth which t he
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authorities are able to make other provisions
for affording the slumdwellertenants better
living conditions. The Act, no doubt, |ooks
at the problemnot fromthe point of view of
the landl ord, his needs, the noney he has sunk
in the house and the possible profit that he
mght nmake if the house were either let to
other tenants or was reconstructed and |et
out, but rather fromthe point of view of the
tenants who have no alternative acconmpdation
and who would be stranded in the open if an
order for eviction were passed.”
Taking into consideration the entire provisions of the Act,
the Court observed:
"In view of the foregoing we consider that
there is enough guidance to the conpetent
authority ~in the use of his discretion under
S.-19(1) of the Act and we, therefore, reject
the contention that s. 19 is obnoxious to the
equal protection of |aws guaranteed by Art. 14
of the Constitution. W need only add that it
was not, and coul d not be, disputed that the
gui dance which we have held could be derived
from the -enactnent, and that it bears a
reasonable and rational relationship to the
object to be attained by the Act and, in fact,
would fulfil the purpose which the |aw seeks
to achieve, viz., the orderly elimination of
slums, with interimprotection for the slum
dwellers ~until ~they were noved into better
dwel | i ngs. "
The further objection that Parlianment when enacting the Act
could easily have indicated with reference to the severa
grounds on which eviction couldbe had under the Rent
Cont r ol Act, the additional ~restrictions or further
conditions which would be taken  into account by the
conpetent authority, was net by saying:
“"In the context of modern conditions and the
variety and conplexity of the situations which
present thenmselves for solution, it “is not
possible for the Legislature to envisage .in

detail every possibility and nake provision
for them The Legislature therefore is forced
to | eave
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t he authorities created by it an anpl e
di scretion limted, however, by the guidance
af f or ded by the Act............ So | ong

therefore as the Legislature indicates, in the
operative provisions of the statute with
certainty, the policy and purpose  of the
enactnent, the nere fact that the |I|egislation
is skeletal, or the fact that a discretion is
left to those entrusted with adm nistering the
I aw, affords no basis either for t he
contention that there has been excessi ve
del egation of legislative power as to anount
to an abdication of its functions, or that the
di scretion vested is uncanalised and ungui ded
as to the amunt to a carte blanche to
discrimnate. The second is that if the power
or discretion has been conferred in a manner
which is legal and constitutional, the fact
that Parlianent could possibly have made nore
det ail ed provisions, could obviously not be a
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ground for invalidating the |aw. "
The other objection in that case that the power vested in
the conpetent authority at its sweet will and pleasure to
refuse pernission to execute a decree for eviction violated
the right to hold property under Art. 19(1)(f) of the
Constitution, on the ground hat there were no principles in
the Act itself to guide the conpetent authority in the
exercise of his will and pleasure was net by saying that the
restrictions inmposed woul d not be held to be unreasonabl e as
“"the ban inposed on eviction is tenporary
though......... its duration is not definite.
In the very nature of things the period when
sl uns woul d have ceased to exi st or
restrictions " placed upon owners of property
could be conmpletely lifted rmust, obviously, be
indefinite and therefore the indefiniteness
cannot be a ground for invalidity a ground
upon which the restriction could be held to be
unr easonabl e. "
It was further said that in-considering the reasonabl eness
of the restriction:

"one has to take into account the fact-a fact
of which judicial notice has to be taken-that
there has  been an unprecedented influx of
population into the capital, and in such a
short /interval, that there has not been tine
for natural processes of expansion of the city
to adjust itself to the increased needs.
Renedies which in normal tines mght be
consi dered an unreasonable restriction on the
right to hold property would not  bear that
aspect or be so considered when viewed in a
situation of emergency brought about by
exceptional and unprecedented circunstances.
Just as pulling down a build-
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ing to prevent the, (spread of flanes would be
reasonable in the event of a fire, t he
reasonabl eness of the restrictions inposed by
the inpugned |egislation has to be judged in
the light of actual facts and not on a priori
reasoning based on the dicta in decisions
rendered in situations bearing not even the
renotest resenblance to that which presented
itself to Parlianent when the |legislation now
i mpugned was enacted."
In our opinion, the observations made in the above case
apply with equal force to the facts of this | case. The
af fidavits used show what an enornopus increase of. popul ation
has taken place in Bonbay in recent years. One cannot |ose
sight of the fact that the growh of the city.-and the
i ndustrialisation of its surroundings are going on apace and
if factories are allowed to be set up just where the, owners
of certain plots of |land want to erect them it could render
large areas unfit for residential purposes. In the area
covered by Greater Bonbay, the nunicipal authorities have to
proceed wi th caution when sanctioni ng any devel opment worKk.
It is well known that a master plan for Greater Bonmbay was
prepared even before the Act cane into force but by the time
the Act was enacted the same was found to be out of date.
The preparation of a devel opnent plan for G eater Bonmbay was
an imrense task and the authorities proceeded with it in a
manner to which no exception can be taken. They fornmed an
Advisory Committee, prepared a tentative developnent plan
and ultimtely the devel opnent plans for different wards.
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At all stages, suggestions and objections were received and,
wi de publicity was given to the steps which were being taken
from tine to tine. Although s. 12 does not in terns state
the grounds on which the perm ssion of the local authority
to sanction devel opment work may be withheld, it is clear
that the authority had to proceed on the basis of the
tentative plan. The legislature was aware that a good dea

of time might el apse before the Devel opnment Plan was finally
sanctioned and that is why provision was nmade for extension
of the period of four years, if need be fromtine to tine.
After a declaration under s. 4 is nmade, the map is published
under r. 3 and the suggestions are received, the rmunicipa

authorities nmust consider in the light of naterial before
them as to whether the intended buil ding operations ought to
be sanctioned or not. Once the devel opnent plan was before
it, of course, there was no difficulty. In our opinion

there was enough guidance in the Town Planning Act to enable
the Municipal Comm ssioner tocome to a conclusion as to
whet her a particular coomencenent certificate should be
granted or not and the power exercisable under the sections

was neither uncanalised nor arbitrary. |In all these four
petitions, reasons were given as to why the comrencenent
certificate was wthheld.” It may be that the reason at

first given was not adhered to later " on, but that was
because by then the plan had undergone a nodification
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Wth regard to the conplaint that the period of ten vyears
fixed under s. Il (3) of the Act-was too long, and an
unreasonable restriction on the rights of a land owner to
deal with his land as he pleased, it is enough to say that

in view of the immensity of the task of the | oca
authorities to find funds for the acquisition of lands for
public purposes, a period of ten years was not too long. In

this case, the authority had to deal with an area measuring
about 169 sg. mles or roughly an area nmeasuring 17 mles X
10 mles which is larger than nost of our big cities wthout
their suburbs. The preparation of a developnent plan for
such an area nmust take a considerabl e period of tine.

W nmay also point out that this is not the first occasion
when the validity of this Act has been called in question
before this Court. |In Manecklal Chhotalal & Os..v. M G
Makwana and O's. (1), objections were takenwith regard to
the Town Planning Schene No. 19 (Memagar), Ahnedabad
prepared under the Act as anended by the Gujarat Anendnent
and Validating Act, LIl of 1963. There the declaration of
intention to prepare a town planning scheme was made under
s. 22(1) of the Act in respect of certain areas of |and
whi ch included sone | ands of the petitioners.  On June. 13,
1960, a draft Town Pl anning Schenme was prepared under s.
23(1) and it was published in the Gujarat CGovernment Gazette
dated June 23, 1960. The petitioners subnmitted objections
and suggestions before the Town Pl anning Committee. After
consi deration of the same, the second respondent forwarded
the Town Pl anning Scheme to the third respondent, the State
of Qujarat, under s. 28(1) of the Act. The third respondent
sanctioned the draft schene and appointed a Town Pl anning

Oficer. This officer issued a public notice in Cctober
1961 inviting objections and suggestions from owners of
| and. The petitioners again filed objections in Novenber

1961 before the Town Planning Oficer and here also they
reiterated the sane objections and suggestions which they
had pl aced before the Town Planning Cormittee at the earlier
stage, and before the second respondent later. 1In the first
noti ce issued by the Town Planning Officer, it was nentioned
that the petitioners were being allotted new plots measuring
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19,087 sqg. yards as against two plots neasuring 56,164 sq.
yds. It was stated that the value of the original plots was

Rs. 37,556 and of the newplots Rs. 14,315 and that in
consequence, the petitioners were entitled to conpensation
of Rs. 23,241. The notice further stated that the value of
plots which were being allotted as new plots, after taking
into account the inprovenents in the schene was Rs. 1, 35,590
and after deducting the price of those plots without
reference to the inprovenents, viz., Rs. 14,315 the increase
under s. 65 of the Act was Rs. 1,21,275. The, petitioners
were therefore liable to pay contribution at the rate of 50
% on the increnent under s. 66 i.e. Rs. 60,638

(1) [1967] 3 S.C R 65.
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and after giving credit to themfor the sumof Rs. 23,241
they were called upon to pay Rs. 37,397. There was sone
alteration in this and ultimtely the petitioners were
infornmed that in'lieuof plot 22 nmeasuring 37,873 sq. yards
they were allotted plots neasuring 20,123 sqg. yards and the
value under S. 67 was fixed at Rs. 8, 222. The fina
position —under these two notices was that the petitioners
were getting land of an extent of 35,558 sq. yards as
agai nst the original extent of 70,180 sg. yards and they had
to pay a sumof Rs. 73,867 as contribution

The main contention urged on behalf of the petitioners was
that the State Legi slature was not conpetent to pass the Act
as it was not covered by any of the entriesin List 11 or
List 111, of the Seventh Schedule to the Constitution; and
even assunming that the State Legislature coul d pass the Act,
nevert hel ess, its provi si ons regarding the | evy of
contribution towards the cost of the Schene and all other
matters relating to the working of the schene wer e
unaut hori sed and unreasonabl e and that the powers vested in
the Town Planning O ficer and other authorities wunder the
Act were unguided, arbitrary and uncontrolled and as' such
infringed the fundanental rights of the petitioners under
Arts. 14, 19(1)(f) & (g) and 31 of the Constitution

It wll be noticed that there is a good deal of simlarity
bet ween that application and the present series of
applications although the objections raised are not quite

the same. |In that case the Court exami ned the Act and the
schenme including ss. 3to 17 in Chapter 11 dealing wth
devel opnent plans. As noted already, Chapter 11l deals wth

the nmaking of Town Pl anning Schene and the contents of a
Town Pl anni ng Scheme and Chapter |1V deals with -declaration
of intention to make a schene and meki ng of a draft ~ schene.
Chapters 1V, V, VI, VII| and I X were considered in some
detail as alsor. 3 relating to the publication of the de-
claration wunder s. 4 and r. 4 dealing with the publication
of the devel opment plan. The Court noted after referring to
the sections and the rules that a perusal thereof - clearly
showed that el aborate provisions had been made for giving as
wide a publicity as possible, at all stages, to the ' public
and to owners of land who may be affected by the schene.
They provided for objections which were being heard by the
authorities concerned. The objection that wunfettered and
arbitrary power was vested in the Town Planning Oficer in
the matter of deciding various points covered by s. 32 of
the Act was turned down. Utimately, the Court said:
PR havi ng due regard to the substantive
and procedural aspects, we are satisfied that
the Act inposes only reasonable restrictions,
in which case, it is saved under Art. 19(5) of
the Constitution. The considerations referred
to above will also show that the grievance of
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the petitioners that Art. 14 is violated, 1is

al so not accept, able."
297
In our opinion, apart fromthe aspect of the question that
the Act has been found, after consideration of its different
sections, to be a valid enactnent, we are not inpressed by
any of the argunents raised before us. The argunent that a
person was given no opportunity of neeting the objections
raised by others with regard to the devel opnent plan has no
force in the light of the facts disclosed in the affidavits.
After all it is for the authority concerned to prepare the
plan after hearing all the parties concerned. If the
authorities were to hear all the parties with regard to al
the suggestions nmade giving them separate and independent
hearings, no devel opnent plan could ever be prepared. The
authority was not concerned with considering the advantages
or di sadvant ages which m ght accrue to a particular person
or a group of persons-owning lands in different parts of the
area concerned, but it had to go by the larger interest of

the population at large and the generations to cone. The
affidavits show that _nothing was done haphazardly.
Suggestions and objections at all stages were carefully
consi der ed. The assistance of comittees of experts was

taken and the plan enmerged, only after an imense amount of
| abour had been bestowed on its preparation

The second argunent’ that s. 13 of the Act gave an uncon-
trolled and wuncanalised power to the 1ocal authority to
refuse a commrencenent certificate arbitrarily cannot al so be
accepted. As already noted, the devel opment of an area |ike
Greater Bonbay has to be -guided and channeled in a
particular manner followi ng well-defined plans. Public
anenities have to be provided, for-, lands set apart for
public purposes to be acquired by local ~authority ' to be
consi dered; industrialisation of the areas to be guided in
the view of the industries already existing, their probable
demands in future spacing out and such |ike objects. The
hel p of various associations was taken and suggestions of
the public received and di scussed by an Advisory Comittee.
Before the finalisation of the devel opnent plan, there was
already a tentative plan by which the local authority had to
guide itself. After a devel opnent plan was prepared, the
guestion was a sinple one as to whether the comencenent
certificate could be given without doing any violation to
the devel opnent plan. The fact that no appeal from the
decision wunder s. 13 was provided for is a matter of no
nonent for the authority under s. 13 is no less than the
Muni ci pal  Commi ssioner hinself or the Chief Oficer of the
Muni ci pal Borough or a person exercising the power of an
Executive Oficer of any local authority. Wen  the power
had to be exercised by one of the highest officers of the
local, authority intimately connected with the preparation
of the developnent plan in all its stages, it is difficult
to envi sage what other authority could be entrusted with the
work of appeal or revision. The preparation of the
tentative plan or the final developnent plan was not
sonething which was left to the pleasure or discretion of

the local authority. |Immense pains were taken by a vast
nunber of
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people and it was their conbined effort and skill which went

to the mmking of the developnent plan preceded by the
tentative plan. S. 13 prescribes that the local authority
should make an inquiry before granting or refusing a
conmencemnent certificate. The Authority nust therefore | ook
into all material available to it including the tentative
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plans and the final devel opnent plan and then nake up its
mnd as to whether a conmencenent certificate should be

granted or not. |If the provisions of the Act are borne in
mnd and the rules framed thereunder conplied wth, as
appears to have been done in these cases, there was little

or no scope for the local authority acting arbitrarily under
s. 13 of the Act.

W have already noted that the authority concerned com
nmuni cated to the petitioners in Wit Petition No. 228 of
1966 as to why their prayer for the issue of a comrencenent
certificate could not be granted. The facts in the other
wit petitioners are on a close parallel. W also find
oursel ves unable to accept the third contention that by the
conbined operation of ss. 4 and 11(3) of the Act the |oca
authority could protract the acquisition of any | and
designated for a public purpose under s. 7 of the Act at
| east for 14 years and thereafter indefinitely. A simlar
argunent ~was put up before this Court in the case of Jyoti
Per shad v. “Admnistrator for The Union Territory of
Del hi (1). The ~argunent there put up about excessi ve
del egati on of legislative power to an executive authority to
di sregard rights to property of a person who had obtained a
decree for evictionindefinitely was turned down by this
Court. There it was said that the restriction of the power
of eviction would have to be determ ned by the speed wth
which the authorities were able to nmke provisions for
affording the slumdwellers better living conditions. No
one can be heard to say that the Jlocal authority after
making up its mnd to acquire land for a public purpose mnust
do so wthin as short a periodof tine as possible. It
woul d not be reasonable to place such a restriction on the
power of the local authority which is out to create better
living conditions for millions of peoplein a vast area.
The finances of a local authority are not unlinited nor have
they the power to execute all schemes of proper utilisation
of land set apart for public purposes as expeditiously as
one would like. They can only do this by proceeding wth
their schenme gradually, by inmproving portions of the area at
a time, obtaining noney from persons whose | ands had been
i mproved and augnenting the same with their own resources so
as to be able to take up the inprovenent work with regard to
anot her area marked out for devel opnent. The period of ~ten
years ,fixed at first cannot therefore be taken to be the
ultimate length of time within which they had to conplete
their work. The legislature fixed upon this period as being
a reasonable one in the circunstances obtaining at the tine
when the statute was enact ed.

(1) [1962] 2 S.C.R 125.
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We cannot further overlook the fact that nodifications to
the final developnent plan were not beyond the ‘range of
possibility. We cannot therefore hold that the limt of
time fixed under s. 4 read wth s. 11(3) forns an
unreasonable restriction on the rights of a person to  hold
his property.

Towards the end of the hearing counsel for the petitioners
submitted that s. 17 of the Act might be left out of
consi deration for the purpose of these petitions and | earned
counsel for the respondents were agreeable to this course.
We therefore do not express our views about the validity or
ot herwi se of this section.

In our opinion the objections raised as to the invalidity of
ss. 9, 10, 11, 1.2 and. 13 cannot be uphel d.

As the petitioners have failed in their attenpt to establish
any violation of their fundanental rights under t he
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Constitution, the petitions will all be dismssed. The
petitioners will pay one set of costs.
R K P.S. Petitions disnissed.
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