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ACT:

Constitution of India 1950 Art. 22(5) State Govt. nust
consi der detenu’'s representation expeditiously-when there is
i nordi nate del ay, which is unexplained the detention mnust be
held to be illegal

Res Judi cata-Petition under Art. 226 rejected-Petition under
Art. 32 whether barred by res judicata.

HEADNOTE

The District Magistrate of Gnalior by; his order dated My
26, 1971 under s. 2-A of the Madhya Pradesh Public Security
Act  (Amendnent Act) of 1970 detained the petitioner with a
view to Preventing himfromacting in any nanner prejudicia
to the nmmintenance of public order. The  grounds of
detention were served on the detenu. The petitioner made a
representation wthin the prescribed period to the State
Government on June 19, 1971. it was dismssed hy the
CGovernor of Madhya Pradesh on August 17, 1971, ~and the
Government directed that the order of detention would remain
in force till 26th May 1972. The petitioner filed ‘a wit
petition under Art. 226 of the Constitution challenging the

detention order. The petition was rejected by the High
Court. Thereupon the petitioner filed a wit petition under
Art. 32 of the Constitution in this Court. A prelimnary

obj ection was taken 'on behalf of the respondent that the
wit petition under Art. 226 having' been dismissed, the
petition wunder Art. 32 was barred by res iudicata. In
support of the petition it was urged that the order c¢ the
State Governnment rejecting the petitioner’s representation
was nmade after undue delay and was therefore in violation of
Art. 22(5).

HELD: (i) I'n view of the earlier decisions of this Court
the plea of res judicata nmust be rejected. [693C F]
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Ghulam Sarvar v. Union of India and others [1967] 2 S.C R
271 and Wit Petitions Nos. 227 and 228 of 1969 decided on
Sept enber 16, 1969

relied on.

(ii) The words "afford himthe earliest opportunity” in Art.
22(5) have been interpreted by the Court in Abul Kasins
cage to inply that the State Governnent to whom the
representation 'is nade should properly consider it as
expedi tiously as possible. |n Jayanarayan Sukul’s case al so
this Court held that the detenu s representation nust be
consi der ed

expeditiously and before reference is made to the Advisory
Board. [694C F]

In the present case the petitioner had specifically given
the date of his representation and the date on which he said
it was considered and rejected. On the face of it there had
been inordinate delay which made it incunbent on the State
to explain it “and satisfy the Court that there was
justification for that delay. Since the State had not filed
any counter-affidavit explaining why the representation of
the det enu had not been expeditiously disposed of nor had it
chosen to set out the various steps taken to conply with the
mandat ory provisions of the Act, the detention nust be held
to he illegal. [696F- G

Abdul Karim and others v. State of Wst Bengal, [1969] 3
S.C.R 479, and Jayanarayan Sukul v. State of Wst Bengal
[1970] 3 S.C.R 225, relied on.

692

Arun Kumar Roy Katu v. State of West Bengal, (Wit Petition
No,, 52/1972) distinguished.

Prof. Khaidem | bocha Singh v. The State of Mnipur, A Il.R
1972 S.C. 438 and Ranjit Singh v. State of Wst Bengal (WP.
No. 14/1972 decided by Shelat and Khanna, J.J. ‘an 24th
April, 1972), referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 450 of 1971
Petition under article 32 of the Constitution for issue of a
wit in the nature of habeas corpus.

R K. Garg, for the petitioner

R P. Kapur and I. N. Shroff, for the respondent.

The Judgrment of the Court was delivered by

Jagannmohan Reddy, J By this application under Art. 32

of t he Constitution, the petitioner chal | enges hi s
det enti on under

S. 2-A of the Madhya Pradesh Public Security Act
( Anendrent

Act) of 1970 (hereinafter called the "Act’). The District
Magi strate of Gwnalior by his order dated May 26, 1971 ' under
the said Act thought it necessary to detain the petitioner
with a viewto preventing himfromacting in any  manner
prejudicial to the nmaintenance of public order. The,
grounds on which the detention was sought to be justified
were dated the sane day and appear to have been served on
the detenu, though it is not apparent on what date those
grounds were served on him As he was informed by the
CGovernment that he has aright to make a representation
within a period of 30 days, the petitioner says that he
submitted his representation to the State Governnent on June
19, 1971 but here again there is nothing to show from the
counter affidavit of the respondent as to when t hat
representation was received or on that date it was
considered and rejected. The petitioner, however, alleges
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that his representation was dism ssed on August 17, 1971 by
the CGovernor of Madhya Pradesh relying on the recomendation
of the Advisory Board. |In other words, it is his contention
that his representation was not considered tiff after the
Advi sory Board had given its opinion to the State Governnent
and only then it was rejected. Wether this is so or not,
we are in no position to ascertain. It is true that the
Advi sory Board, as appears fromthe order of the Governor
was of the opinion that there exists sufficient grounds for
the detention of the petitioner and consequently the Govern-
ment acting on that opinion confirnmed the order of detention
passed agai nst the petitioner and directed that the order of
detention shall remain in force till 26th May, 1972. The
detenu filed a Wit Petition in the H gh Court of Madhya
Pradesh under Art. 226 of the Constitution challenging the
detention order on the ground that his previous conviction
in 1964 could not form the

693

basis for detentionand that the other grounds nentioned in
the grounds served on himwere all vague and non-existent as
on the date the detention order was passed, Jagnohan was no
nor e. Even the ground that in May-June, 1969, four rifles
of 303 bore were given to Sobran Singh for Rs. 4,000/- was
al so. vague. This petition was, however, rejected by a
Division Bench of the High Court by its judgnent dated
Sept enber 18, 1971.
The |earned advocate on behal f of the State of Madhya Pra-
desh, at the outset, raised a prelininary objection to the
mai ntai nability of this petition because according to him
the dismssal of the petition of the detenu by the High
Court under Art. 226 operates as yes judicata. Thi s
contention is opposed to the view taken by this Court. In
Ghul am Sarvar v. Union of India and others(l) a Constitution
Bench held that the order of the High Court does not operate

as res judicata. W are not- here concerned wth the
di fferent reasons given, one by Subbarao, C.J. Hi dayatullah
Sikri, and Shelat, JJ. and the other by Bachawat, = J. for

arriving at this conclusion except to state ‘that the
majority was of the viewthat it does not operate as res
judicata as it is not a judgnent —and also because the
principle is inapplicable to a fundamentally |awess order
which this Court has to decide on nerits. Bachawat ,~ J.
whil e substantially agreeing with this view thought that the
order of the High Court is not a judgnent and the previous
di sm ssal of such a petition by the Hi gh Court i's only one
of the matters taken into consideration under O 35 rr. 3 and
4 of the Supreme Court Rules before issuing.a rule nisi.
The petitioner, however, would not have a right to nove this
Court under Art. 32 nore than once on the sanme facts. In
Wit Petitions Nos. 227 and 228 of 1969 deci ded on Septenber
16, 1969, a simlar view as that expressed by the ngjority
was expressed, viz., that there is no bar of res judicata to
a petition under Art. 32 in a case where earlier the  Hi gh
Court had dism ssed the petition under Art. 226. |In view of
this legal position, we. reject the prelimnary objection

The | earned advocate for the petitioner contends inter alia
that since the State has not in its counter affidavit denied
the allegation made in the petition nor has it stated when
it is that the representation of the petitioner was
consi dered and di sm ssed, the detention is illegal inasnuch
as the right to nake a representation as well as to have it
considered and determined is a valuable right inplicit in
clause (5) of Art. 22. As the lawrelating to preventive
detention, which has to conformto the linmts inposed in
Art. 22, is arestriction on the fundanental right of the
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freedomof a citizen, it has necessarily to be construed in

a
(1) [1967] 2. S.CR 271

694

manner which wll not restrict that right to any extent
greater than is necessary to effectuate the object of that
provision. C ause

(5) of Art. 22 prescribes that

"When any person is detained in pursuance of an order rmade
under any law providing for preventive detention, the
authority making the order shall, as soon as may be,
conmuni cate to such person the grounds on which the order
has been made and shall afford himthe earliest opportunity
of making representati on agai nst the order."

The words "afford himthe earlier opportunity” in this
cl ause have been interpreted by this Court in Abdul Karim
and others v. State of Wst Bengal (1) to inply that the
State Governnent-to whom the representation is made should
properly consider it as expeditiously as possible. Nor is
the constitution of an Advi sory Board under s. 8 of the Act
relieves the State Governnent fromthe legal obligation to
consider the representation of the detenu as soon as it is
recei ved by it, and take appropriate action t her eon
including the revocation-of the Order which it is enpowered
to nmke under s. 13 of the Act. It was further enphasised
that the right under Art. 22(5) to, nake a representation
has been guaranteed and is independent of the duration of
the period of detention irrespective of the existence or
non- exi stence of the Advisory Board. Even if 'a reference
has to be nade to the Advi sory Board under s. 9 of the Act,
the appropriate Government is under a legal obligation to
consider the representation of the detenu before such a
reference is nmade. This natter was again considered by a
Constitution Bench of this Court in Jayanarayan Sukul v.,
State of West Bengal (1) which hel'd that broadly stated, four
principl es are to be followed in regard to the
representation of detenu. These have been sunmarised in the
head note thus:--

"Firstly, the appropriate authority is bound to give an
opportunity to the detenu to make a representation and to
consi der the representation as early as possible.

Secondly, the consideration of the representation of the
detenu by the appropriate authority is entirely independent
of any action by the Advisory Board i ncl udi ng t he
consi deration of the representation of the detenu by the
Advi sory Board.

Thirdly, there should not be any delay in the matter of con-
si derati on. Though no hard and fast rule can be |aid down
as to

(1) [1969] 3 S.C R 479.

(2) [1970] 3 S.C R 225.

695
the neasure of tinme taken by the appropriate authority for
consideration, it has to be remenbered that the Governnent
has to be vigilant in the governance of the citizens. The

fundanental right of the detenu to have his representation
considered by the appropriate Government would be rendered
nmeani ngl ess if the CGovernment does not deal with the nmatter
expeditiously but at its own sweet will and conveni ence.

Fourthly, the appropriate Governnent is to exercise its
opi nion and judgnent on, the representation before sending
the case along with the detenu’s representation to the
Advi sory Board. |If the appropriate CGCovernment will release
the detenu the Government will not send the natter to the
Advi sory Board. |If however the Government will not release
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the detenu the Governnent will send the case along with the
detenu’ s representation to the Advisory Boar d. | f
thereafter the Advisory Board will express an opinion in
favour of release of the detenu the CGovernment will release
the detenu. |If the Advisory Board, will express any opinion
against the release of the detenu the Government may stil
exerci se the power to release the detenu. These principles
are now well established in their application to the
detention of a <citizen wunder any law nmade by a State
| egi slature or by the Central Parlianent.

The next question is, whether it is incunbent upon the State
in a habeas corpus petition where a rule nisi has been
issued to satisfy the Court that the detention of the
petitioner was legal and in conformty not only wth the
mandat ory provisions of ‘the Act, but- is also in accord with
the requirements inplicit in cl. (5 of Art. 22 of the
Constitution. It is contended by the |earned advocate for
the petitioner that in a habeas corpus petition under Art.
32 when a return i s nade by the State, it should set out the
facts relied upon as constituting valid and sufficient
grounds of detention of persons alleged to be legally
det ai ned. The return nust set forth clearly and wth
sufficient particularity, ~the facts upon which the State
relies. He further contends that the " consequence of an
insufficiency of return would entitle this Court to declare
the detention as illegal. |In viewof this inplication, a
duty is inmposed upon the State to justify the detention
where it is challenged before a court enpowered to determn ne
the legality or otherw se of that detention. The | earned
advocate on behal f of the State, however, by a reference to
a decision of this Court in Arun Kumar Roy Katu-v. State of
West  Bengal (Wit Petition No. 52/1972 to which both of us
were parties) contends that Mtter, J. speaking for the
Court had observed that where a detenu has not alleged that
the representation has not been considered or has been
considered but not expeditiously dealt with, it 'is not
i ncurbent upon the Governnment to explain the reasons

696

for any delay or for not disposing.it of at the earliest
possi ble tine. True it is that in_ that case certain
observations have been mmde to the effect that before,
requiring the State to explain any delay the detenu rnust
al | ege that his representation was not expedi ti ously
considered and disposed of. |In that case, the represen-
tation of the detenu was received on a day before the 30
days fromthe date of detention of the petitioner was due to
expire and as such the State had no option but to refer the
case to the Advisory Board forthwith and  subsequently
consider that representation. In view of the delay in
nmaking the representation, the Governnent could not be
blamed in not considering it expeditiously and “once the
matter was before the Board, it had no papers with it to
consider that representation and arrive at a decision

t her eon. It was only subsequently that they were in_a
position to consider. It isin this context that the
observations nust be understood. |In several cases, the

del ay has been expl ai ned-see Prof. Khai dem |bocha Singh v.
The State of Mnipur(1l) and Ranjit Damv. State of West
Bengal (WWP. No. 14/1972 deci ded by Shelat and Khanna, JJ.
on 24th April, 1972). It is contended that as the State
Government does not conmunicate to the detenu its decision
on his representation, he cannot be expected to raise any
guestion of delay by the State Governnent to consider his
representation, nor is there anything to show on the face of
an order so nmade, the reason or the basis on which that
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representation was rejected. Merely to say that it is
rejected does not indicate what is it that weighed with the
State Governnent and what nmaterials were taken into
consi derati on in arriving at that concl usi on. Thi s
obj ection suggest s t hat t he or der rejecting t he

representation shoul d be a speaki ng or der

In our viewit is not necessary in this case to refer to or
deal with any of these aspects because the petitioner has
specifically given the date of his representation and the
date on which he said it was considered and rejected, which
on the face of it shows that there has been an inordinate
delay which makes it incunbent on the State to explain it
and satisfy the Court that there was justification for that
delay. Since the State has not filed any, counter affidavit
expl ai ning why the representation of the detenu has not been
expedi tiously disposed of nor has it chosen to set out the
various steps taken to conply with the mandatory provisions
of the Act, the detention nust be held to be illegal. We
had after the hearing itself, directed the detenu to be set
free. W accordingly allow the petition

G C Petition
al | owed.

(1) A 1.R 1972 S.C _438.
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