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These six appeals are interlinked and relate to a Division Bench
j udgrment of the Andhra Pradesh H gh Court whereby the respondents were
acquitted. Criminal Appeal Nos. 232-234/1997 is by Gorle Suryanarayana
Nai du (PW4), the father of the Kurm Naidu who along with Meesal a
Jogulu (both of them hereinafter referred to as 'deceased No.1 and
deceased No.2' by their respective nanes) lost |ives on 10.4.1991
purportedly on the basis of assaults nmade by respondents-accused
persons.

In all 39 persons faced trial on the accusations of being
responsi ble for the death of aforesaid two persons. It is to be noted
that the trial Court acquitted Gorle Ramarao (A-5), Gorle Laxmanarao (A-
6), Gorle Satyam (A-12), Meesal a Narayanarao (A-14), Corle Asirinaidu
Kasavayya (A-15), Relli Ranmachandra (A-19), Gorle Ranaswany, Corle
Chi nnarao, Corle Ramamurthy O Di hbadu, Corle Satyam Corle
Sur appal anai du, Corl e Papinai dus, Corle Haribabu, CGorle Venunaidu/ (A-23
to A-30 respectively), Datti Appayya (A-32), Gorle Sreeranulu, Relli
Sanyasapudu, Gorle Sanasappadu, Pisini Satyam Gorle Bodi nai du, Bur
Papudu (A-34 to A-39 respectively). Gorle Ram nai du (A-16) and Potnuru
Ram nai du (A-22) were convicted for offence punishabl e under Section 341
of the Indian Penal Code, 1860 (for short the 'IPC) ‘and sentenced to
undergo rigorous inprisonment for one year with a fine of Rs.500/-.
Meesal a Chandranouli (A-3), Gorle Ramaswany (A-4), Corle Harinarayana
(A-7), Muntha Prasadarao (A-9), Pyla Venkatasuri (A-10), Gorle
Sanyasappadu (A-11), Corle Ranmakrishna (A-13), Corle Rami naidu (A-16),
Munt ha Banoji (A-17), Relli Paoinaidu (A-18), Mintha Pardhasaradh (A-
20), Corle Ramana (A-21) and Potnuru Rami naidu (A-22) were convicted for
of f ence puni shabl e under Section 324 | PC and sentenced to undergo R for
two years and also to pay a fine of Rs.500/-each. Gorle Asirinaidu (A
1), Corle Vasudevarao (A-2) and Gorl e Mhanarao (A-8) were convicted for
the of fence puni shabl e under Section 302 | PC and each was sentenced to
undergo inprisonnent for life. The sentences of inprisonnent inmposed on
A-16 and A-22 were directed to run concurrently.
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Three appeals were filed before the Andhra Pradesh Hi gh Court, two
by the convicted accused persons, and one by the State against acquitta
of the accused persons as noted above.

Sans unnecessary details the prosecution version as unfol ded
during trial is as foll ows:

The deceased persons Kurm Naidu and Meesal a Jogulu were residents
of Patharlapalle village. The deceased Kurm Naidu was the second son of
the first wife of Gorle Suryanarayana Nai du (PW4). Kurm Naidu was a
student of Bachel or of Engineering at the relevant tine. There was a
fire accident in their village i.e. Patharlapalle wherein nore than four
hundred houses were burnt. The Government and the insurance conpany
sanctioned Rs.500/- and Rs. 1, 000/- respectively to owner of each of the
houses whi ch was burnt. A group of persons headed by Hari Babu (A-29)
started saying that they had got sanctioned the amount and asked the
reci pients to pay Rs.100/- each. The persons, who did not pay the anmount
so demanded cane and conpl ained to PW4. On that score a group rivalry
started. One group was headed by A-29 and the other group by PW4. In
the year 1989, G Ramarao (A-5) started 'Indira Priyadarsini Yuvajana
Sangam . The said Sangam started collecting Rs.50/- fromeach of the
menbers. Whenever any village refused to join the Sangam the nenbers of
that Sangam used to damage their agricultural inplements like carts
etc., and also the crops. The said Sangam entertained a grouse agai nst
PW 4 thinking that 'he was causing obstruction to their activities. About
one year prior to the death of the deceased (on 10.4.1991) all the
accused and sone others attacked the house of PW4 by hurling bonbs. As
there was no safety in the village, and threat to his life, PW4
started living in the house which is situated in his |and at
Nakkal acheruvu. Three nonths prior to the present incident the deceased
Kurm Nai du cane down to Patharlapalle from Madras.. Al the househol d
supply cards whi ch were taken away by the group of A-29 in his village
were kept in the house of A-15. So sone residents of Patharlapalle sent
a petition to the Mandal Revenue Oficer who came to the house of A-15
(CGorle A Kasavayya) and seized 375 cards. This led to further grouse
agai nst PW4 as he was considered responsible for such seizure of the
househol d supply cards. Thereafter, all the accused decided to do away
the life of PW4. Corle Ramarao (A-5) is the President of Yuvajana
Sangam Sone of the accused and other villagers are nenbers of the
Sangam On 23.12.1990 PW5 acconpani ed the deceased to Vi sakhapatnam On
return from Vi sakkhapat nam at Ranasthal am one Komati Satyam i nf ormed
the deceased and PW5 that Haribabu and his group were lying in wait for
Kurm Naidu on the road | eading to Patharlapalle, and thereafter they
changed their route and proceeded to Nakkal acheruvu via Theppal aval asa.
Due to fear of the Sangam headed by A-5 sone persons joined in that
Sangam A-5 asked the nenbers to commt thefts of coconuts or carts.
Sone amounts were collected in the name of Yuvaj ana Sangam and spent
away by A-5 for consunption of alcohol. The nmenbers of the Sangam used
to beat the followers of PW4 and al so took away househol d supply cards
fromtheir houses and kept themw th A-15.

Three weeks prior to the death of deceased when PW4 was present
in his house, he heard A-2, A-3, A-9, A-10, A-17 and A-37 and sone
others were talking in the Sangam and it was decided to do away wth
the life of PW4 and his son (deceased Kurm Naidu). One day prior to
deat h of deceased, when PW9 went to the bank at 12 noon, he found A-1,
A-2, A3, A5 A 10, A-18, A 19, A-26 and A-37 and sone others and at
that time A-37 was telling others that Kurm Naidu had gone to
Sri kakul am and while returning to the village he should be done to death
near Hari babu’s garden, which was suitable for the purpose. One day
prior to the death of deceased, G Ramana (PW10) was proceeding to the
village at about 11 p.m and when he peeped through beneath the eves of
cattle shed of P. Ramanurthy (PW2) he found all the accused persons. He
heard telling A-29 to other accused that the deceased Kurm Naidu and
his father were comng in their way and therefore they have to be
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killed. He found liquor bottles with glasses. On the next day PW10
informed PW4 all that he had heard. But PW4 did not heed to his words.
On the date of occurrence at about 2 p.m while he was returning from
his land, he saw A-3 arned with crowbar |ike spear, A-1 arnmed with
wooden pl ank and the remai ni ng accused persons armed with stout sticks
proceedi ng towards Kosta side from Peddagudi badi

On the date of occurrence i.e. 10.4.1991 at about 9 p.m PW1 |eft
for Srikakulam where he collected sone anbunt from S.M Pyarijan (PW
17) and after purchasing a dhoti he canme to Kasta junction. At that tine
both the deceased (Kurm Nai du and Jogul u) were coning on a notorcycle.
VWhen PW1 made a request to themfor a lift, they agreed and all three
were proceedi ng towards Patharlapalle village on the notorcycle.
Simlarly, V. Sreeranulu (PW2) was returning to Suranpeta village after
handi ng over the cycle which which he had hired fromP. Jagannadham (PW
18) at Kosta junction. D. Ankamma (PW3) after collecting cashew nuts
and nmangoes was on-way to her house at Patharlapalle in the afternoon.
When deceased 1 and 2 reached about one kil oneter after Derasam near the
mango grove of A-29, A-1 arned with a wooden plank beat deceased (Kurm
Nai du) on hi's head. Thereafter, the notorcycle proceeded further to a
di stance of 50 yards and at that place there is a culvert. At that tine
A-4, A-12 and A-25 placed a cart across the road. Therefore, the
deceased persons and PW1 stopped the notorcycle. A-5 and A-6 beat
deceased (Kurm Naidu) with stout sticks on the head. Wen the deceased
(Jogul u) guestioned the accused about such hi ghhandedness, A-2 beat him
with a stout stick on his head and as a result of such assaults,
deceased Jogulu fell down. Thereafter A-4, A-7, A-9, A-10, A-11, A-13,

A- 26 beat deceased Kurm Naidu indiscrimnately. Wen deceased Kurm

Nai du fell down, A-3 poked on his throat with a spear. Then A-1, A-4, A
7 and A-9 tied the deceased Kurm Naidu with-a rope and carried him
towards eastern side. A-23, A-24, A-27 and A-28 tied deceased Jogulu
with a rope and al so carried himtowards eastern side. Wen sone of the
accused were saying that PW1 should not be allowed to |ive and thought
of throwing himinto a well, he ran towards eastern side. But fell down
at Lankal acheruvu tank bund. Then sone of the accused beat himand tied
himin the cattle shed. At about 7 p.m, sonme of the accused cane there
and untied himand threatened himthat he should not reveal the incident
to anybody and if he reveal ed the same, he would be killed. Thereafter
PW1 went to his house and inforned about the incident to his elder
brother Silla Arjuna.

The Sub I nspector of Police, Jagannadharaj apuram N. Rama Rao (PW
24) received a phone nessage about the ki dnapping of Kurm -Naidu on
10. 4. 1991 at about 5.30 p.m Then he i medi ately proceeded to
Pat har al apal l e and he was told by the police personnel present in the
pi cket that persons were tal king about kidnap of deceased Kurmi’ Naidu
At about 9 p.m, the Inspector of Police namely, Kamal anadha Rao cane to
Pat hal apal | e. Then they received a vague information that PW1 who is
resident of Sillapeta had sustained injuries. Thereafter, the Sub-
I nspector and the Inspector of Police proceeded to Sil apeta and found
PW1 with injuries. On the basis of PW1's narration, PW24 scribed a
report. Then the Sub-Inspector went to the police station and registered
a case. He sent the original first information report to the Court. Wen
the I nspector of Police tried to send PW1 to the hospital, he refused.
Then PW 25 exami ned PW1 and recorded his statement and seized M Os. 6
to 8 in the presence of nediators under nediator’s report. Then the
| nspector of Police, the Sub-Inspector and other police personnel formned
a special party and conbed the area in search of the dead bodi es of the
deceased in the nearby thrashing floors. On 11.4.1991, early norning at
about 5.45 a.m they noticed two dead bodies in the mango grove of A-25,
and the notorcycle was al so found nearby. Thereafter they noticed the
pl ace of occurrence which is at a distance of about one furlong fromthe
pl ace where two dead bodi es were found.

On the basis of information | odged, investigation was done and on
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conpl etion thereof charge sheet was filed for the alleged comm ssion of
of fences puni shabl e under Sections 147, 148, 201, 307, 323, 326, 341,
342, 397, 302 read with Section 149 and Section 120B and 109 | PC. During
trial, Corle Lottayyagari Satyam (A-31) died and case agai nst Mint ha
Pent adu @ Barrodu (A-33) was separated as he had absconded. PW4 who is
the father of deceased Kurm Naidu was stated to be the intended target.
Rel i ance was placed by the trial Court on the evidence of PW 1, 2 and 3
to conclude that accusations agai nst sone have been established, though
agai nst others it was not credi ble and therefore benefit of doubt was
extended to them The Hi gh Court by the inpugned judgment found that the
prosecution version was full of holes, did not appear credible and the
so-cal | ed eyew tnesses’ evidence does not inspire confidence. The

evi dence of PW1 was held to be unreliable, as the sanme appeared to be
the outconme of careful planning and deliberation. Though he clainmed to
have sustained several serious injuries, he did not go to the hospita
for treatment for nearly three days. He did not indicate the nanes of

all the assailants who all egedly had beaten him According to him after
the incident, he went to his house and told his brother that person of
Peddagudi badi ~and That i gudi bedi had beaten hi m and the deceased. Though
he knew t'he nanes of the accused persons prior to giving the

i nformation, he did not nane them specifically. There was delay in

| odgi ng the report and no explanation was offered for it. There was al so
consi derabl e delay in-sending the FIR to the Court. There was no reason
as to why PW4 did not | odge the report to the police though the police
out post was situated just in front of his house, if he was really

i nfornmed by PW1 and PW3 as clainmed by them It was noticed that the
prosecution version was al so incrediblein the sense that if the accused
persons who were 39 iin nunmber had the notive of killing PW4, they could
have done so in the village instead of going to the nango grove of A-29
and waiting for com ng of deceased Kurm Naidu and then attack him

wi t hout any notive for doing so. Neither of the deceased was their
target, and they did not have any notive for Killing them In a faction-
ri dden village when two rival groups were craving for the blood of each
ot her, the prosecution version lacks credibility and is full of

i nconsi stencies. The trial Court-was of the view that entire evidence
was not to be discarded, and even taking note of the inprovenents,

di screpanci es, the evidence was sufficient for conviction of sone of the
accused persons. Accordingly, as noted earlier, sonme of the accused were
convicted and others were acquitted. Judgnent of the trial Court was
assail ed by the convicted accused questioni ng-their conviction and by
State chall enging the acquittals. By a conmpon judgment, three appeal s
(two by the accused and one by the State) were di sposed of. The High
Court noticed that there was considerable delay in | odging the
conplaint, recording statement of the witnesses and there was no cogent
material for statements. The correct yardstick to be applied for

eval uati on of evidence was not done by the trial Court and vague
conclusions were arrived at. The trial Court failed to notice that the
prosecution tried to inprove its case fromstage to stage and from one
wi tness to another. That being so, the prosecution version collapsed on
account of incredibility in it. Consequentially, the High Court felt
that the accused persons were entitled to acquittal and accordingly
directed. The State' s appeal was consequentially disnissed.

In the present appeals, |earned counsel for PWA4, father of
deceased No.1 and the State contended that the approach of the High
Court is fallacious. Considering the |arge number of accused persons,

m nor di screpancies in evidence should not have found favour with the

H gh Court to direct acquittal. It was subnitted that PW1 was afraid
appr ehendi ng danger to his own life after seeing the manner in which the
accused persons assaulted and killed two i nnocent persons. Merely
because he did not go for nedical exam nation i mediately, though asked
by the police, that cannot be a ground sufficient to discard his
credi bl e evidence. Merely because PW 1, 2 and 3 were in sone way
related with the accused persons, that cannot be a ground for discarding
their evidence. PW1 was an injured person and, therefore, his evidence
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shoul d have been acted upon, as he has sufficiently explained his
presence at the spot and has al so indicated why he happened to be at the
spot of occurrence. Simlarly, the non-1odging of information for |ong
cannot be a suspicious circunstance when one considers the nental
condition of PW4 the father. He i medi ately went out to search for the
dead bodi es, and was told on the next day norning about finding of the
dead bodi es. Thereafter, the informati on was | odged around 11.30 a. m

It was further submitted that the H gh Court did not analyse the
evidence in detail and in a cryptic nmanner accepted the subm ssions of
the accused persons and directed acquittal.

Learned counsel for the accused on the other hand submitted that
the H gh Court has anal ysed the evidence after considering the findings
recorded by the trial Court. It has highlighted as to how the
prosecution version does not \inspire confidence. It is to be noted that
originally there were 39 persons. A-31 died during trial and so far as
A-33 is concerned the trial was separated. The trial Court acquitted 21
persons on the sanme evidence and convicted 16. The evidence is so ful
of contradictions, that the benefit extended to 21 acquitted persons
shoul d have al so been applied logically to the persons who were
convicted by the trial Court, and the H gh Court corrected the |ega
infirmties which the trial Court did not notice and came to the right
concl usi on about innocence of the accused persons. |In any event, it was
poi nted out that PW1 does not speak of any attack on the deceased by A-
2. According to himdeceased Jogulu (D-2) has received a single bl ow
whi ch caused his death and the sane was inflicted by A-10 who was
acquitted by the trial Court. PW1 categorically involved A-10 as the
assail ant of D-2. Though PW 2 and 3 named A-2 as the assail ant, that
itself inprobabilises the prosecution version. Only one blow was held to
be a fatal blow and it coul d not have been inflicted by A-2 and A-10
separately. As there is-inconsistency as regards who is the assail ant of
D-2, the benefit of doubt was clearly avail abl'e and the Hi gh Court has
held this to be a factor for acquitting A-2. The evidence of PW2 and
PW 3 show that during investigation they did not nanme the accused
persons categorically. In a vague way, it was stated that supporters of
A-7 had hit the deceased. To a simlar effect was the evidence of PW 1
and 3. PW 2 and 3 have al so accepted about non-mentioning specifically
nanes of the accused persons to be the assailants. 'So far as PW3 is
concerned, she stated before the Magistrate in her statenent recorded
under Section 164 of the Code of Crimnal Procedure, 1973 (for short the
"Code’ ) that the occurrence took place at 10.00 a.m Thisis at great
variance with the prosecution version as unfolded during trial
Additionally, she was not available for a period of 3 days and her
statenment was not recorded. No explanation was offered for her absence.
Accordingly, it was submitted that the H gh Court’s judgnment does not
suffer fromany infirmty to warrant interference at our hands.

Though mere acquittal of |arge nunmber of co-accused persons does
not per se entitle others to acquittal, the Court has a duty in such
cases to separate the grain fromthe chaff. If after sieving the untruth
or unacceptabl e portion of the evidence residue is sufficient to prove
the guilt of the accused, there is no legal bar in convicting a person
on the evidence which has been primarily disbelieved vis-‘-vis others.
But where they are so inseparable that any attenpt to separate them
woul d destroy the substratum on which the prosecution version is
founded, then the Court would be within its legal Iimts to discard the
evidence in toto. In the aforesaid background, the evidence of PW 1, 2
and 3 who are stated to be eyewitnesses is to be anal ysed. The High
Court has doubted the truthful ness of the PW1 who claimed that he did
not get nedically exam ned being afraid of the accused persons. That is
clearly unacceptable. He clained to have stated before the police
of ficers about the incident and on the basis of that the first
i nformati on report was recorded. Thereafter, there was no reason for him
to be apprehensive as clained not to go for nedical treatment. If really
he was so terrified it is not understood as to how after two days the
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fear vani shed and he went for treatnment. The conduct of PW4, the father
of deceased No.1l is equally shrouded in nmystery. Though the Police post
was just in front of his house, he did not choose to informthe police
and the FIR was | odged after considerable length of tine. Though in al
case delay in lodging the FIR does not attract suspicion, yet on the
facts of a particular case the same is certainly a factor to be
considered. In the case at hand, in the absence of any plausible

expl anation for the delay, it certainly was a suspicious circunstance
maki ng the prosecution version vulnerable. In this case the occurrence
all egedly took place at about 4.00 p.m on 10.4.1991, FIR was | odged at
about 11.30 p.m and reached Court at about 10.00 a.m on 11.4.1991

The del ay, considering the fact that there was police outpost just in
front of PW's house and Court was at a very short distance, has not
been expl ained. Additionally, as rightly submtted by |earned counse

for the accused-respondents, A-2 was not indicated to be the author of
the assaults so far as deceased Jogulu is concerned There is clear
contradictions between the version of PM1 on the one hand and PW 2 and
3 on the other as regards the assailants of deceased No.2 (Jogulu). The
evi dence of PW3 who clained to have inforned PW4 is equally baffling.
She has accepted before the Magistrate in her statenent recorded under
Section 164 of the Code that the occurrence took place at 10.00 a.m One
nore thing which needs to be noticed to cast doubt on the evidence of
PW1 is that he clained to have received the money from PW17, at about
2.00 p.m and then to have returned. Thereafter he had left for
returning home. On/the contrary PW17 states that noney was paid at
11.00 a.m That itself throws doubt regarding the possibility of his
presence at the alleged tine of occurrence. Several other factors which
throw consi derabl e light on vulnerability of the prosecution version are
the alleged search by PW4 and others for the dead bodies. According to
the prosecution version, the dead bodies were found 15 to 20 yard from
the culvert near which the alleged occurrence took place. It is highly

i mprobabl e that when PW4 went for searching the dead bodi es on

all egedly getting informati on about the assaults, they could not trace
the bodies. The plea that he could not |lodge the FIR and had to wait for
sear ching by police which purportedly got the dead bodies early in the
nmorning is equally inplausible. Even if that is accepted for the sake of
argument it is absolutely not explained in any manner why the FIR coul d
not be registered i mediately thereafter and several hours had to pass
by. Though the FIR is not supposed to an encycl opedi a ' of the factors
concerning the crinme, yet there nust be sonme definite information vis-*-
vis the crinme. That does not appear to be the case at hand: Simlarly,
PWs-2 and 3 accepted that they did not specifically name any accused
person during investigation, and only said that followers of A-7 were
the assailants. That is not sufficient when definite names were stated
in Court. This is not an el aboration of a statenent already nade, and on
the contrary is a vital om ssion. Certain other factors, which otherw se
woul d not have been of much rel evance, have assuned inportance in/'the
present case. |If PW1 had stated before the police, the details as
contained in the FIR, there was really no necessity of calling a dog
squad on 11.4.1991. This to a great extent shows that the police were
not sure who the assailants were. Admttedly, dog squad was taken to the
pl ace of occurrence at about 1.00 p.m on 11.4.1991, and dogs were taken
to various houses in the village to know about the assailants. PW24's
statenment that dogs are taken when assailants are not known i's very
significant. It cannot be said that view taken by the H gh Court is not
a possible view

The respective stands need careful consideration. There is no

enmbargo on the appellate Court review ng the evidence upon which an
order of acquittal is based. GCenerally, the order of acquittal shal

not be interfered with because the presunption of innocence of the
accused is further strengthened by acquittal. The gol den thread which
runs through the web of administration of justice in crimnal cases is
that if two views are possible on the evidence adduced in the case, one
pointing to the guilt of the accused and the other to his innocence, the
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view which is favourable to the accused shoul d be adopted. The paranount
consi deration of the Court is to ensure that mscarriage of justice is
prevented. A niscarriage of justice which may arise fromacquittal of
the guilty is no less than fromthe conviction of an innocent. In a case
where adm ssible evidence is ignored, a duty is cast upon the appellate
Court to re-appreciate the evidence where the accused has been
acquitted, for the purpose of ascertaining as to whether any of the
accused really conmmtted any of fence or not. [See Bhagwan Singh and Os.
v. State of Madhya Pradesh (2002 (2) Suprene 567). The principle to be
foll owed by appellate Court considering the appeal against the judgnent
of acquittal is to interfere only when there are conpelling and
substantial reasons for doing so. |If the inpugned judgnment is clearly
unr easonabl e and rel evant ‘and convi ncing materi als have been
unjustifiably elimnated in the process, it is a conpelling reason for

i nterference. These aspects were highlighted by this Court in Shivaji
Sahabrao Bobade and Anr. v. State of Mharashtra (AIR 1973 SC 2622),
Ranesh Babul al Doshi v. State of CGujarat (1996 (4) Suprenme 167), Jaswant
Singh v. State of Haryana (2000 (3) Suprenme 320), Raj Kishore Jha v.
State of Bihar and Os. (2003 (7) Supreme 152), State of Punjab v.
Karnai |l - Si ngh (2003 (5) Suprene 508 and State of Punjab v. Pohla Singh
and Anr. (2003 (7) Supreme 17) and Suchand Pal v. Phani Pal and Anr. (JT
2003 (9) SC 17).

That being so, it would not be appropriate in the circunstances of
the case to interfere with the el aborately di scussed and wel | -reasoned
j udgrment of the Hi gh Court. The appeals fail and are disni ssed.




