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CASE NO. :
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PETI TI ONER
M s Zandu Pharnmaceutical Wrks Ltd. & O's.

RESPONDENT:
MD Sharaful Haque & Anr.

DATE OF JUDGVENT: 01/11/2004

BENCH
ARI JI T PASAYAT & C. K. THAKKER

JUDGVENT:
JUDGMENT

(Arising out of SLP(Crl.) No. 4870 of 2003)
ARI JI T PASAYAT, J.
Leave granted.

Appel l ants/call” in question legality of the judgnment rendered by
a |l earned Single Judge of the Patna Hi gh Court holding that the
i ssuance of summons to the appellants by | earned Judicial Magistrate,
1st C ass, Patna in conplaint case no.1613 (C) of 2002 filed by the
respondent no.1 i s proper.

Factual background in nutshell is as follows:

Respondent no.1 (hereinafter referred to as the ’conplainant’)
filed a conplaint on 9.8.2002 alleging that the appellants had
conmitted of fences puni shabl e under Sections 406 and 409 of the Indian
Penal Code, 1860 (in short the 'IPC). The date of occurrence was
i ndicated to be between 12.7.1995 to 8.5.2002. The basic allegations
in the conplaint were that an advertisenent was issued by the appell ant
no. 1l seeking applications for appointnment to the post of Area Manager
The conpl ai nant, who was then working in another concern applied for
the post, was called to the interviewon 14.7.1995 and was asked to
report at the Bonbay office of the appellant no.1l-conpany on 1.8.1995
for training. After conpletion of the training period the conplai nant
was asked to report to the Patna depot. He was gi ven appoi ntnment from
9.9.1995 by letter dated 1.9.1995 wherein it wasindicated that he was
appointed as Field Oficer and not Area Manager. According to the
respondent, on receipt of the appointment |letter the conplainant asked
the concerned officials i.e. the other accused persons as to how he was
bei ng appointed as Field Oficer when he had appeared at the interview
for the post of Area Manager. He was assured that the ' letter for the
post of Area Manager will be issued in the first week of April, 1996.
But no such letter cane to be issued and he was not appointed as Area
Manager. Gievance was, therefore, nmade that the accused persons had
initially deceived himby appointing as Field Oficer and not as Area
Manager, though he was assured that the appointnent letter in that
regard will be issued. Therefore, they were liable to face trial for
of f ences puni shabl e under Sections 406 and 409 | PC.

St at ement of conpl ai nant was recorded on 13.2.2002. By order
dat ed 8.10.2002 the | earned Judicial Mgistrate held that sufficient
material existed to proceed under Section 418 | PC agai nst the
appel l ants and, therefore, summons were issued for their appearance. An
application under Section 482 of the Code of Crimnal Procedure, 1973
(in short the 'Code’) was filed before the Hi gh Court chall enging
legality of the order and sunmmons. It was, inter alia, submtted that
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conpl ai nt was m s-concei ved; the conplainant had not conme to Court with
cl ean hands and had suppressed material facts. It was stated that the
conplainant had filed a Title Suit no. 178/ 2002 before the | earned Sub-
Judge claimng his transfer order was nala fide. The prayer for interim
protection was rejected. Case no.11/99 has been filed before the Labour
Court in which conplainant claimed certain paynents and conpensati on
There was no gri evance nade of any cheating neither in the civil suit
nor in the matter pending before the Labour Court. The conpl aint was
stale, and in any event, beyond the prescribed period of lintation as
provided in Section 468 of the Code. It was pointed out that there was
no proof of the conplai nant having resigned fromhis previous

enpl oyment. There was no material to show comm ssion of any of fence
even if conplaint petitionis considered in its entirety. No foundation
for proceedi ng under Section 418 of the Code was made out. For the
first tine in 2002 the alleged breaches were agitated. Stand of the
conpl ai nant on the other hand was that finally his claimwas rejected
on 15.12.2001 and subsequently his services were term nated on
29.4.2002. That being so, the plea of conplainant having been filed
beyond the period of Iimtation cannot be maintained. The petition
was, as noted above, rejected by the H gh Court.

In support of the appeal, M. R F. Nariman, |earned senior
counsel submitted that the H gh Court has missed the essential features
of the case. In the conplaint petition there is no reference to the
letter dated 5.12.2001 which forns foundation for the Hi gh Court’s
conclusion to hold that the application was not belated. In the
conplaint petition a clearly wong statenent was nade that the
conpl ai nant had never accepted appointnent as Field Oficer. On the
contrary, in his endorsenent below the |etter of appointnment on
9.9.1995 he has in his own signature stated as follows:

"I have gone through the terns and conditions stated
her ei nabove in ny appointment |etter and | -accept
themin toto. | will join your conpany with effect
from1lst August, 1995. | declare that my date of birth
is 1.3.1959 and in support | submt ny documentary

evi dence. "

Anot her interesting feature is that a letter i's purported to have
been witten on 9.9.1995, the existence of which is very nmuch in doubt.
The conpl ai nant clainms to have witten that he was unable to send copy
of the joining letter. As noted above, he has clearly done so.

Theref ore, conpl ai nant has fabricated docunents to suit his own

purpose. In the matter pending before the Labour Court which was filed
on 6.7.1999 al so the conpl ai nant has not nade any reference to the so
called illegality in his appointnment as Field Oficer, and on the other

hand he has clearly stated that he was enpl oyed with the conpany and
posted as Field Oficer. Simlar is the position in the suit filed in
2002, challenging the order of transfer. There is no explanation for
the silence between 1995 to 2001. Therefore, it is submitted that the
Hi gh Court was not justified in rejecting the application. Further
offence in terms of Section 418 IPCis clearly not nade out.

Therefore, the | earned Magistrate was not justified in directing

i ssuance of summons.

In response, |earned senior counsel for conplai nant-respondent
no.1 submtted that based on the assurance held out that he will be
appoi nted as Area Manager, the conplainant had resigned fromthe job he
was hol ding on the date of joining. He raised his protest when he was
appointed as Field Oficer. He continuously nmade grievances and
finally when his claimwas rejected by letter dated 5.12.2001, he filed
a conplaint and, therefore, the same is within tine.

Exerci se of power under Section 482 of the Code in a case of this
nature is the exception and not the rule. The Section does not confer
any new powers on the High Court. It only saves the inherent power
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whi ch the Court possessed before the enactnent of the Code. It

envi sages three circunstances under which the inherent jurisdiction may
be exercised, namely, (i) to give effect to an order under the Code,
(ii) to prevent abuse of the process of court, and (iii) to otherw se
secure the ends of justice. It is neither possible nor desirable to |ay
down any inflexible rule which woul d govern the exercise of inherent
jurisdiction. No |legislative enactnment dealing with procedure can
provide for all cases that nmay possibly arise. Courts, therefore, have
i nherent powers apart from express provisions of |aw which are
necessary for proper discharge of functions and duties inmposed upon
themby law. That is the doctrine which finds expression in the section
whi ch nerely recogni zes and preserves inherent powers of the Hi gh
Courts. Al courts, whether civil or crimnal possess, in the absence
of any express provision, as inherent in their constitution, all such
powers as are necessary to do the right and to undo a wong in course
of administration of justice on the principle "quando |ex aliquid
alicui concedit, concedere videtur et id sine quo res ipsae esse non
potest" (when the | awgives a person anything it gives himthat w thout
which it cannot exist). Wile exercising powers under the section, the
court does not function as a court of appeal or revision. |nherent
jurisdiction under the section though wi de has to be exercised
sparingly, carefully and with-caution and only when such exercise is
justified by the tests specifically laid down in the section itself. It
is to be exercised ex debito justitiae to do real and substantia
justice for the adm nistrati on of which alone courts exist. Authority
of the court exists for advancenment of justice and if any attenpt is
nmade to abuse that authority so as to produce injustice, the court has
power to prevent abuse. It would be an abuse of process of the court to
al l ow any action which would result in injustice and prevent pronotion
of justice. In exercise of the powers court would be justified to quash
any proceeding if it finds that initiation/continuance of it anbunts to
abuse of the process of court or quashing of these proceedi ngs woul d

ot herwi se serve the ends of justice. Wen no offence is disclosed by
the conplaint, the court may exani ne the question of fact. Wen a
conplaint is sought to be quashed, it is permssible to look into the
materials to assess what the conpl ainant has all eged and whet her any

of fence is made out even if the allegations are accepted in toto.

In R P. Kapur v. State of Punjab (AIR 1960 SC 866) this Court

sunmari zed sonme categories of cases where inherent power can and shoul d
be exercised to quash the proceedi ngs.

(i) where it manifestly appears that there is a |l ega

bar against the institution or continuance e.g. want

of sancti on;

(ii) where the allegations in the first information

report or conplaint taken at its face val ue and

accepted in their entirety do not constitute the

of fence al | eged,;

(iii) where the allegations constitute an of fence,

but there is no | egal evidence adduced or the

evi dence adduced clearly or nanifestly fails to prove

t he charge.

In dealing with the last case, it is inmportant to bear in mnd

the distinction between a case where there is no | egal evidence or
where there is evidence which is clearly inconsistent with the
accusations nmade, and a case where there is | egal evidence which, on
appreciation, may or nmay not support the accusations. Wen exerci sing
jurisdiction under Section 482 of the Code, the H gh Court woul d not
ordinarily enbark upon an enquiry whether the evidence in question is
reliable or not or whether on a reasonabl e appreciation of it
accusation woul d not be sustained. That is the function of the tria
Judge. Judicial process should not be an instrunment of oppression, or
needl ess harassnent. Court should be circunspect and judicious in
exercising discretion and should take all relevant facts and

ci rcunst ances into consideration before issuing process, lest it would
be an instrument in the hands of a private conplainant to unl eash
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vendetta to harass any person needlessly. At the sane tinme the section
is not an instrunent handed over to an accused to short-circuit a
prosecution and bring about its sudden death. The scope of exercise of
power under Section 482 of the Code and the categories of cases where
the H gh Court may exercise its power under it relating to cognizable
of fences to prevent abuse of process of any court or otherw se to
secure the ends of justice were set out in sone detail by this Court in
State of Haryana v. Bhajan Lal (1992 Supp (1) 335). A note of caution
was, however, added that the power should be exercised sparingly and
that too in rarest of rare cases. The illustrative categories indicated
by this Court are as foll ows:

"(1) Where the allegations made in the first

i nformati on report or the conplaint, even if they are

taken at their face value and accepted in their

entirety do not prinma facie constitute any offence or

make out a case agai nst the accused.

(2) Were the allegations in the first information

report and other materials, if any, acconpanying the

FIR do not di scl ose a cogni zable offence, justifying

an investigation by police officers under Section

156(1) of the Code except under an order of a

Magi strate within the purviewof Section 155(2) of

t he Code.

(3) Where the uncontroverted all egations nade in the

FIR or conplaint and the evidence collected in

support of the sanme do not disclose the conm ssion of

any offence and nmake out a case agai nst the accused.

(4) Were the allegations in the FI'R do not

constitute a cogni zable of fence but constitute only a

non- cogni zabl e of fence, no investigation is permtted

by a police officer without an order of a Magistrate

as contenpl ated under Section 155(2) of the Code.

(5) Were the allegations made in the FIR or

conpl aint are so absurd and i nherently inprobable on

the basis of which no prudent person can ever reach a

just conclusion that there is sufficient ground for

proceedi ng agai nst the accused.

(6) Were there is an express |egal bar engrafted i'n

any of the provisions of the Code or the Act

concerned (under which a criminal proceeding is

instituted) to the institution and conti nuance of -the

proceedi ngs and/or where there is a specific

provision in the Code or Act concerned, providing

ef ficacious redress for the grievance of the

aggrieved party.

(7) Wiere a crinminal proceeding is manifestly

attended with mala fide and/ or where the proceeding

is maliciously instituted with an ulterior notive for

wr eaki ng vengeance on the accused and with a viewto

spite himdue to private and personal grudge."

As noted above, the powers possessed by the High Court under Section
482 of the Code are very wi de and the very plenitude of the power
requires great caution in its exercise. Court nust be careful to see
that its decision in exercise of this power is based on sound
principles. The inherent power should not be exercised to stifle a

| egitimate prosecuti on. The Hi gh Court being the highest court of a
State should normally refrain fromgiving a prina facie decision in a
case where the entire facts are inconplete and hazy, nore so when the
evi dence has not been coll ected and produced before the Court and the
i ssues invol ved, whether factual or |egal, are of magnitude and cannot
be seen in their true perspective without sufficient material. O
course, no hard-and-fast rule can be laid down in regard to cases in
which the High Court will exercise its extraordinary jurisdiction of
guashi ng the proceeding at any stage. (See: Janata Dal v. H S
Chowdhary (1992 (4) SCC 305), and Raghubir Saran (Dr.) v. State of
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Bi har (AIR 1964 SC 1). It would not be proper for the H gh Court to
anal yse the case of the conmplainant in the light of all probabilities
in order to determ ne whether a conviction would be sustainable and on
such premises arrive at a conclusion that the proceedings are to be
guashed. It would be erroneous to assess the material before it and
concl ude that the conplaint cannot be proceeded with. In a proceedi ng
instituted on conplaint, exercise of the inherent powers to quash the
proceedings is called for only in a case where the conpl ai nt does not
di scl ose any offence or is frivol ous, vexatious or oppressive. If the
al l egations set out in the conplaint do not constitute the offence of
whi ch cogni zance has been taken by the Magistrate, it is open to the
H gh Court to quash the sane in exercise of the inherent powers under
Section 482 of the Code. It is not, however, necessary that there
shoul d be neticul ous anal ysis of the case before the trial to find out
whet her the case would end in conviction or acquittal. The conpl ai nt
has to be read as a whole. If it appears that on consideration of the
all egations in thelight of the statement nmade on oath of the

conpl ai.nant that the ingredients of the offence or offences are

di scl osed ‘and thereis no material to show that the conplaint is nala
fide, frivolous or vexatious, in that event there would be no
justification for interference by the High Court. Wen an information
is lodged at the police station and an offence is registered, then the
mal a fides of the informant would be of secondary inportance. It is the
material collected during the investigation and evidence led in court
whi ch decides the fate of the accused person. The allegations of mala
fi des against the informant are of no consequence and cannot by

t hensel ves be the basis for quashing the proceedings. (See:

Dhanal akshnmi v. R ‘Prasanna Kumar (1990 Supp SCC 686), State of Bihar
v. P. P. Sharma (AIR 1996 SC 309), Rupan Deol Bajaj v. Kanwar Pal Singh
Gl (1995 (6) SCC 194), State of Kerala v. O C Kuttan (AR 1999 SC
1044), State of U P. v. O P. Sharma (1996 (7) SCC 705), Rashm Kunar
v. Mahesh Kumar Bhada (1997 (2) SCC 397), Satvinder Kaur v. State
(Govt. of NCT of Delhi) (AR 1996 SC 2983) and Rajesh Bajaj v. State
NCT of Del hi (1999 (3) SCC 259.

The above position was recently highlighted in State of Karnataka
v. M Devendrappa and Another (2002 (3) SCC 89).

The factual position as highlighted above clearly goes to show
that the conpl ai nant had not conme to Court with clean hands. There was
no expl anati on what soever for the inaction between 1995 and 2001. The
H gh Court seens to have been swayed by the fact that the appellants
have rejected claimof the conplainant on 5.12.2001. It failed to
notice that the communication dated 5.12.2001 was in response to the
letter of the conpl ai nant dated 24.11.2001.

Section 468 of the Code deals with delay in taking cognizance
after lapse of the period of limtation. It reads as foll ows:

"468. BAR TO TAKI NG COGNI ZANCE AFTER LAPSE OF THE
PERI OD OF LI M TATI ON

(1) Except as otherw se provided el sewhere in this
Code, no Court shall take cognizance of an offence of
the category specified in sub-section (2), after the
expiry of the period of limtation

(2) The period of Iimtation shall be -

(a) six nmonths, if the offence is punishable

with fine only;

(b) one year, if the offence is punishable with

i mprisonnent for a termnot exceeding one year

(c) three years, if the offence is punishable

with inprisonnent for a term exceedi ng one year

but not exceeding three years.

(3) For the purposes of this section, the period of
l[imtation, in relation to of fences which may be
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tried together, shall be determned with reference to
the of fence which is punishable with the nore severe
puni shnment or, as the case nmay be, the npst severe
puni shrment . "

The | earned Magi strate has issued process in respect of offence
under Section 418 IPC. The punishnent provided for said offence is
i mprisonnment for three years. The period of limtation in terns of
Section 468(2)(c) is 3 years. That being so, the Court could not have
taken cogni zance of the offence. Section 473 of the Code provides for
extension of period in certain cases. This power can be exercised only
when the Court is satisfied on the facts and in the circunstances of
the case that the delay has been properly explained or that it is
necessary to do so in the interest of justice. Oder of |earned
Magi strate does not even refer to either Section 468 or Section 473 of
the Code. High Court clearly erred in holding that the conpl aint was
not hit by linmtation. As noted above, there was not even a reference
that the letter dated 5.12.2001 was in response to the letter of
conpl ai nant dated 24.11.2001. The factual position clearly shows that
the conpl'aint was nothing but” a sheer abuse of the process of |aw and
this is a case where the power under Section 482 shoul d have been
exerci sed. The Hi gh Court unfortunately did not take note of the
guiding principles aslaid down in Bhajan Singh' s case (supra), thereby
rendering the judgnent indefensible. The judgnent of the Hi gh Court is
set aside, the proceedings initiated by the conplaint |odged are
guashed. The appeal is all owed.




