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KAPADI A, J.
1 Leave granted in special |leave petitions.
2 In this batch of civil appeals we are required to consider the scope of

Section 78(5) of the Rajasthan Sal es Tax Act, 1994 which is in pari materia
to Section 22A (7) of the Rajasthan Sal es Tax Act, 1954.

3 For the sake of conveni ence we nay nention the facts in Civil Appea
No. 5197 of 2005 \026 Ms. Quljag Industries v. Comercial Taxes O ficer

4 On 21.1.95 near the Banar Road Check Post a vehicle was checked in
which 47 barrel of chemcals were transported from Vi shakapattanam

Along with the goods, outward gate pass No. 4331 dated 16.9.95 of Andhra
Petro-Chemicals Ltd. and consi gnment No. 920 dated 16.9.95 of Ms. AVR

& Co. were found in which the name of the consignor was shown as M s.

Andhra Petro-Chemicals Ltd. Vishakapattanam and the name of the assessee

was mentioned as Ms. @iljag Industries (assessee - appellant herein).

Along with the goods, Form ST 18A No. 236084 was al so found in which

the goods transported was not declared though the sane was duly signed.

Under the above circunmstances the A.O came to the conclusion that there

was a contravention of the provisions of Section 22A(3) of the Rajasthan

Sal es Tax Act, 1954 (for short, "RST Act 1954’) read with Rule 62A(3) of

the Rajasthan Sal es Tax Rules, 1955 (for short, 'RST Rules 1955’). He
accordingly issued notice under Section 22A(7) of the RST Act 1954 calling
upon Ms. Quljag Industries to show cause why penalty was not |eviable for
violation of Section 22A(3) of the RST Act 1954. In response to the said
notice Ms. Quljag Industries submitted that there was nistake in filing the
decl aration formand, therefore, there was no intention of tax evasion. It was
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further subnmitted that the said declaration Form ST 18A (Form No. 18A) was
supposed to be filled in by the consignor but due to | ack of know edge of
H ndi |anguage the same could not be filled in by the consignor. The AO
did not accept the Explanation given by Ms. Quljag Industries. The AO
refused to accept the unfilled formas a declaration. Accordingly, he

i nposed the penalty under Section 22A(7) of the RST Act 1954. Aggrieved
by the decision of the AO Ms. @iljag Industries preferred Appea

No. 77/ RST/ JUC/ 95-96. By order dated 10.8.99, Dy. Conmi ssioner

(Appeal s) cane to the conclusion that under Rule 25(3) of RST Rul es 1955
the purchasing dealer was required to give the requisite declaration in Form
ST 18A to the selling dealer. According to the appellate authority, the
responsibility to fill the formwas on Ms. Guljag Industries. That, Ms.
GQuljag Industries carried on business fromRajasthan. It was famliar with
Hi ndi | anguage. Therefore, the unfilled Form No.18A cannot be accepted as
a declaration. The appeal was accordingly dism ssed. Aggrieved by the
deci sion of Dy. Commissioner (Appeals), Ms. Quljag Industries carried the
matter in second appeal to Rajasthan Tax Board, Aj mer being Appea

No. 1375/ 99/ Jodhpur. By that tine Rajasthan Sal es Tax Act 1994 (for short,
"RST Act 1994') cane to replace RST Act 1954. However, Section 78(5) of
RST Act 1994 was in pari materia to Section 22A(7) of RST Act 1954. By
order dated 27.2.2002 the Board cane to the conclusion that penalty could
not be inposed without establishing guilty mnd (nens rea) on the part of
Ms. @iljag Industries (assessee). The appeal was all owed.

5 Aggri eved by the decision of the Board, the Departnent carried the
matter in revision to the Rajasthan H gh Court. By order dated 14.10.03 the
singl e Judge hel d that presence of mens rea was not a sine qua non for

l evying penalty in case of contravention of Section 22A(3) of the RST Act
1954 (Section 78(2) of the RST Act 1994). By the said order the |earned
singl e Judge held that in the present case Form No. 18A was totally bl ank

t hough signed by the consignee; that it was the duty of the consignee or his
agent to see that the formwas returnedto the transporter with conplete
details by the consignor. It was further held that the filling up of the form
was the duty of the consignee/inporter. ~The |earned single Judge held that
in the circumstances since the consignee was from Raj asthan and since the

formwas unfilled it cannot be saidthat the error was accidental. That,
noreover in both the States, nanely, Andhra Pradesh (Vishakapattanam
and Raj asthan, there are Hi ndi-speaking persons. In the circunstances, the

| earned single Judge held that the formwas deliberately not filled in which

i ndi cated an intention of the assessee Ms. Guljag Industries to evade the tax.
Accordingly, the order of the Board was set aside.” Aggrieved by the order
passed in revision by the single Judge the assessee (Ms. Quljag lndustries)
has cone to this Court by way of Civil Appeal No.5197 of 2005.

6 In Cvil Appeal No.5240 of 2005 \026 Assi'stant Conmercial Taxes
Oficer v. Ms. @iljag Industries Ltd. preferred by the Departnent the
facts are as foll ows.

7 On 1.11.90 at Abu Road Check-Post, a vehicle was checked which

was carrying goods. On search the driver furnished GR No.1 dated 31.10.90

i ssued by Ms. Del hi Bonbay Road Lines. The consighnent was shown to

be Ms. Sunit Marbles, Abu Road. There was Bill No. 122 dated 31.10. 90.

That Bill referred to 50.31 sq. neters of granite priced at Rs. 34,494 and the
nane of the recipient was showmn Ms. Sri Parashwanath Ganites. On
verification of the vehicle, the goods were found to be nore than the
gquantity shown in the bill. On searching the vehicle two envel opes were
found one of which was of Ms. Sri Parashwanath G anites and ot her was of

M's. Hi ndustan Granites. Being suspicious of the evasion of tax, notice
under Rule 54 of RST Rules 1995 was issued on 16.11.90. The

representative of the assessee appeared. He deposited the disputed penalty
amount and goods were released. In reply to the show cause notice given to
the assessee proposing |levy of penalty under Section 22A(7) of the RST Act
1954, it was submitted by the assessee that he had delivered the rel evant
docunents to the transporter which were found to be in the vehicle at the
time of the seizure of the goods and, therefore, the assessee was not liable to
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be penalized under the said Section. According to the assessee (Ms. Sri

Par ashwanath Granites), the driver of the vehicle had made a ni stake in not
produci ng the docunents which were with himat the tinme of checking and,
therefore, the assessee was not liable to be penalized for breach of Rule 62A
RST Rul es 1955. This explanation was not accepted.

8 On appeal, the Dy. Conmi ssioner (Appeals) confirmed the |evy of
penalty. The appellate authority held that non-production of the Bill at the
check-post indicated guilty mnd of the assessee to evade tax. On further
appeal , the Rajasthan Sal es Tax Tribunal vide order dated 31.3.93 took the

vi ew that mere non-producti on of docunent by the driver at the check- post
cannot result in levy of penalty. Against the order of the Tribunal, a revision
was filed before the single Judge of the Hi gh Court, however, on
constitution of Rajasthan Taxation Tribunal, it stood transferred. The

Tri bunal took the view that it was obligatory on the part of the consignee or
his agent to carry with himthe requisite docunents and al so to produce the
docunents at the check-post on denmand by the officer. The Tribunal took

the view that contravention of Section 22A of the RST Act 1954 cannot be
obliterated by produci ng subsequently the docunents at the tine of
assessnment. The Tribunal took the view that Rules 62A and 63 of the RST

Rul es 1955 have no application. ~The said rules applied at the stage of
assessment. Accordingly, the Tribunal held that penalty was automatic once
the driver on demand failed to produce the docunment lying with himor if he
fails to produce the documents acconpani ed the goods under Section 22A(3)

of the RST Act 1954. According to the Tribunal, once the offence is
conpl et e subsequent furnishing of the docunents even if bona fide will not
relieve the owner of the goods fromliability of penalty. This decision of the
Tri bunal was chall enged by Ms. Sri- Parashwanath Granites. By judgnent

dated 2.6.2004, the H gh Court held that the | evy of penalty was not
automatic in the case where the goods in novenent are found to be
unacconpani ed by the required docunents. According to the Hi gh Court,

the question of |evy of penalty would arise only before the goods are
delivered to consignee and if it is found that the goods are in nmovement
unacconpani ed with docunents. On facts the H gh Court found that if for

some reason the driver failed to produce these docunents at the check-post
whi ch were subsequently produced and which were not false or forged, it

could not be said that there was intention to evade the tax. The Hi gh Court
hel d that nerely because the driver had not shown the docunents given to
hi m by the assessee, could not nmake the assessee guilty of contravention
Consequently, the Hi gh Court held that notw thstanding the failure on the
part of the driver to show the bill acconpanying the goods-at the tine of
checking but in fact recovered fromits possession |ater on ruled out the
possibility of the docunent being subsequently prepared, accordingly, the
order inposing penalty was set aside. At this stage, we nay state that even
in this ruling of the H gh Court in the case of Sri Parashwanath G anites, the
H gh Court has clarified that the case of Sri Parashwanath G anites was not
the case of the documents being incorrect. On the contrary, the H gh Court
found that the docunent, namely, the bill acconpanying the goods was

correct in all respects and, therefore, there was no tax evasion
Consequently, the order inposing penalty was set aside. This decision of

the High Court in Sri Parashwanath Granites has been followed by the High
Court in the case of Ms. Culjag Industries. Hence, ‘aggrieved by the said
deci sion, the Departnent has cone to this Court by way of Civil Appea

No. 5240 of 2005.

9 Exi stence of nens rea is an essential ingredient of an offence.
However, it is a rule of construction. |If there is a conflict between the
conmon | aw and the statute law, one has to construe a statute in conformty
with the conmon |aw. However, if it is plain fromthe statue that it intends
to alter the course of the conmon | aw, then that plain neaning should be
accepted. Existence of mens rea is an essential ingredient in every offence;
but that presunption is |liable to be displaced either by the words of the
statute creating the offence or by the subject matter with which it deals. A
penalty inposed for a tax delinquency is a civil obligation, renedial and
coercive in its nature, and is different fromthe penalty for a crine.
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10 Therefore, the short point which arises for determnation in this batch
of civil appeals is : whether the above presunption, nanmely, that nmens rea is
an essential ingredient in every offence is displaced by the words of Section
78(5) RST Act 1994.

11 To deci de the above question we quote hereinbel ow Section 22A of
the RST Act 1954 which reads as under

"22A Establishment of check-post or barrier and inspection

of goods while in transit. \026 (1) If the State Government or the
Conmi ssi oner considers it necessary that with a viewto

prevent or check evasion of tax under this Act in any place or

places within the State it is necessary so to do, it may; by
notification in the Oficial Gazette, direct the setting up of a
check-post or the erection of a barrier or both at such place or

pl aces as may be specifiedin the notification

Provi ded 't hat -t he Comm ssioner may not direct the
setting up of -a check-post or the erection of a barrier for a
peri od exceedi ng six nonths.

(2) At every check-post or barrier set up or erected under
sub-section (1) or at any other place when so required by any

of ficer enpowed by the State Governnent in this behalf, the
driver or any other person in-charge of a vehicle, boat or aninal
shal |l stop the sane and keep it stationary so | ong as may
reasonably be necessary and allow the officer-in-charge of the
check-post or barrier or the officer enpowered as aforesaid to
exam ne the goods carried in or on such vehicle, boat or anima
and inspect all records relating to the goods carried which are in
the possession of such driver or other person incharge, who
shall, if so required, give his name and address and the nane
and address of the owner of the vehicle, boat or anial and also
the names and addresses of the consignors and consignhees, if

any, and in case the consignor or the consignee is a registered
deal er, whether in this State or in-any other State, the nunber
within the nane of the district of issue of the regi'stration
certificate, if any, of such consignor or the consignee, as the
case may be.

(3) The owner or person in-charge of a vehicle, boat or aninma
shall carry with hima goods vehicle record, a tripsheet or alog
book, as the case nay be, and such other docunent, as may be
prescribed in respect of the goods carried in or on the vehicle,
boat or animal, as the case may be, and produce the same before
any officer-in-charge of check-post or barrier or any other

of ficer as may be enmpowered by Governnent in that behalf.

The owner or person in-charge of a vehicle, boat or animal
entering the State limts or leaving the State linmts shall also
gi ve a declaration containing such particulars as may be

prescri bed of the goods carried in or on the vehicle, boat or
animal, as the case nmay be, before the officer-in-charge of the
check-post or barrier or the officer enpowered as aforesaid and
gi ve one copy of the declaration to such officer, and keep one
copy with him

(4) XXX XXX XXX

(5) The officer-in-charge of a check-post or barrier or the

of ficer enpowered under sub-section (2) may seize or pass

order to retain under sub-section (9). [xxx] any goods which
are under transport by a vehicle, boat or animal and are not
covered by a goods vehicle record, a trip sheet or |og book as
the cane bay be, and other docunents prescribed under sub-
section (3) and when the goods vehicle, boat or animal carrying
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any goods enters or |eaves the State limts, the declaration
referred to in sub-section (3) also

(6) The officer-in-charge of the check-post or barrier or any
ot her officer enpowered in that behalf may seize or pass order

to retain under sub-section (9) any goods (other than exenpted
goods) which are under transport by a vehicle, boad or aninal

in respect of which the declaration is false or which are not
covered by the docunments prescribed under sub-section (3):

Provi ded that before seizing any goods, the officer-in-
charge of the check-post or barrier or any other officer
enpowered in that behal f shall record his reasons for doing so
and shall give a receipt for the goods to the person from whose
possession or control they are seized.

Expl anation |.- For the purpose of this sub-section, "exenpted
goods" /incl udes goods the sal e or purchase of which by deal ers
in general is exempt fromtax without any condition or on the
sol e condition that an exenption certificate, with or wthout
paynment of fee, is obtained or the goods are recorded in the
registration certificate of the dealer claining the exenption.

Expl anation I1.- For the purpose of this section the goods under
transport means goods which have been handed over to a carrier
and conpl ete delivery thereof has not been taken from such

carrier.
Expl anaation-111. \026 Carrier neans any person or agency who
undertakes to carry or transport goods fromone destination to
anot her .

(7)-(a) The officer-in-charge of the check post or barrier or any
other O ficer not bel ow the rank of an Assistant Conmercia

Taxes Officer, enmpowered in this behalf may, after giving the
owner or person incharge of the goods a reasonable opportunity

of being heard and after hol ding such further enquiry as he may
be deem fit, inpose on himfor possession of goods not covered

by goods vehicle record, and ot her docunents prescri bed under
sub-section (3) or for subm ssion of false declaration or
documents, a penalty equal to five tinmes of the rate of tax
notified under section 5 of the Act, for such goods or 30% of

the val ue of such goods, as may be determ ned by such-officer

[ whi chever is |ess].

Provi ded that where the goods are being carried wthout

proper documents as required by sub-section (3) or with any

fal se declaration or statenents and the owner or the incharge or
the driver of the vehicle, boat, or animal carrying such goods is
found in collusion for such carrying of goods, the vehicle, boat
or animal shall also be seized by the Oficer enpowered under
sub-section (7), and such officer’, after affording an opportunity
of being heard to such owner, incharge or driver nmay inpose a
penalty [equal to five times of the rate of tax notified under
section 5 of the Act, for such goods or] [30% of the value of
the goods being carried and shall release the vehicle, boat or

ani mal on the paynent of the said penalty, or on furnishing

such security in such formas prescribed under clause (b) of
sub-S. (7):

Provi ded further that when an owner, incharge or driver

of a vehicle, boat or animal is found guilty second tine of the
of fence nentioned in the preceding proviso, he shall be liable to
a nmaxi mum penalty as nentioned in the precedi ng proviso and

the vehicle, boat or aninal carrying the goods nay be kept,

sei zed and detained for a period not exceeding 30 days after the
date of the paynent of the penalty or furnishing of the security.
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Provi ded al so that where a transporter is found to be in
collusion with a trader to avoid or evade tax during the course
of nmovenent of the goods through his vehicle, such vehicle

may, after an opportunity of being heard has been afforded be
confiscated by the Comrercial Taxes O ficer of the area in

whose jurisdiction the case was detected, with the prior

approval in witing of the Deputy Conmi ssioner

(Admi nistration) having jurisdiction and in case of confiscation
of the vehicle, no penalty shall be inmposed in the preceding first
provi so.

(b) Such Oficer may rel ease any or the goods seized under
subsection (5) or sub-section (6) on paynent of the penalty
under clause (a) on furnishing such security in such form as

may be prescribed for the paynment thereof, as he nay consider
necessary.

(c) such officer may, for sufficient reasons rel ease any of the
goods sei zed as aforesaid even before proceedi ng under cl ause
(a) or during the course of proceedi ngs under that clause, on
furni shing of security of an anpbunt equal to the estinmated val ue
of the goods to be rel eased if he considers it necessary so to
rel ease the goods.

(8) Al'l provisions of this section shall apply nutatis
mutandis to goods and aninmals liable to tax under this Act

whi ch may be carried by any neans of transportation other

those specified in/sub-section (2).

(9) An of ficer enmpowered under this section shall have the
power to inspect goods under transport including the docunents
and records relating thereto, and may direct a carrier not to part
with the goods including re-transporting or re-booking till such
verification is done or such enquiry is made as is deened
necessary by such authority.

(10) No order of penalty under this section shall be quashed or
deened to be void or voidable for want of seizure or m stake,
defect or omssion in seizure."

12 We al so quote hereinbel ow Rule 62A of the RST Rul es 1955 which
reads as under:
"(62A) Docunents prescribed under section 22A(3) \026

(1) The owner or person incharge of a vehicle, boat or
animal shall carry with hima bill of sale or dispatch neno, and
decl arati ons as provided under the Act and Rul es.

Provi ded that no such bill of sale, despatch nmeno or
decl arati ons shall be necessary to be carried or furnished at
check-post, in respect of personal effects otherw se than the
goods referred to in sub-rule (2) of any person or exenpted
goods as defined in the explanation to sub-section (6) of
Section 22A

(2)(a) |If any person other than a registered dealer within the
State wants to purchase fromoutside the State any goods, as
notified by the State Governnent, of the value of rupees one
thousand or nore for use, consunption or disposal within the
State, he shall make and furnish or cause to be furnished
declaration in FormS. T.18, the blank forns of which shall be
obt ai ned by himon sinple application al ongwith paynent of a

fee of rupee one for each form fromthe Comrercial Taxes

O ficer concerned of his area where he ordinarily resides. The
counterfoil of the declaration shall be retained by such person
and its portions nmarked original and duplicate shall be produced
before the officer-in-charge of the check-post, who shall retain
such original portion and return such duplicate portion only
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related in token of having verified it to the person producing it.

Provi ded that where any person inporting scooters
noped and notor cycles does not avail of the procedure and/or
perm ssion in form ST 18 as prescribed herein above, he shal
given intimation of particulars as prescribed in Part *A of form
ST 18AA herein prescribed duly verified and signed by him at
| east two weeks before the goods are di spatched from outside
the State to the Commercial Taxes Oficer of the area in which
he ordinarily resides and shall obtain two duplicates copies of
the said Formduly received or countersigned fromthe office of
the said Conmercial Taxes O ficer, and one copy of ST Form
18AA with its Part A duly filled by himshall be produced or
caused to be produced by himalong with a declaration as
prescribed in Part B of formST 18AA duly verified and signed
by the driver or any other person incharge of the vehicle, boat
or animal or of the goods before the officer-in-charge of the
entry check-post of the state, who shall retain the sane.

(b) Any person obtaining FormS.T. 18 under clause (a) shal
not in any manner transfer-it to any other person obtaining
Form ST 18 under cl ause (a) shall not in any manner transfer it
to any other person for use under the said clause, or shall not
aut hori ze any ot her ‘person for such use on his behalf.

(c) If any Form S. T. 18 obtai ned under clause (a) is |ost,
destroyed or stolen, the person concerned shall imrediately
report in witing iinthis behalf to the officer fromwhom such
form was obt ai ned.

(d) The application to obtain Form S. T. 18 under cl ause (a)
shall be rejected if the Conmmercial Taxes O ficer is satisfied
that such formis not required for bonafi de use under the said
cl ause.

(3) Aregistered dealer, -

(a) who inports any goods as notified by the State
Governnent for sale, use in the manufacture of
processi ng of goods for sale or in mning or
generation or distribution of electricity of any

ot her form of power or packing of goods for sale,

or
(b) who receives any goods consigned to himfrom
outside the State for sale

Shall make and furnish or cause to be furnished
declaration in formS. T.18A. The counterfoil of
the declaration shall be retained by such deal er and
its portion marked original and duplicate shall be
produced before the officer-in-charge of the check-
post who shall retain such original portion and
return such duplicate portion duly sealed in token
of having verified it to the person producing it.
Such duplicate portion of the declaration shall be
furni shed by the dealer along with his quarterly
statement in formS. T. 6 to the Assessing

Aut hority.

Provided that Form S. T. 18A need not be
furnished if the goods are goods of the class or
cl asses specified in the certificate or registration
under CST Act 1956 of the registered deal er
pur chasi ng the goods as being intended for use by
himin the manufacture or processing of goods for
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sale or mining or in the generation or distribution
of electricity or any other form of power.

Provided further that formS. T. 18A need
not be furnished if the goods consigned to the State
of Rajasthan are Hi gh and Light Speed Diesel OI,
Petrol and Aviation Spirit.

(4) The provisions of sub-rule (2), (4), (5, (6), (8),

(9), (10), (11) and (12) of rule 15C shall, in so far as may

be, mutatis rmutandis apply to declaration FormS. T.

18A. "

13 We al so quote hereinbel ow Rule 25-C of the RST Rul es 1955 which

reads as under:
"25-C. Furnishing of declaration.- (1) A dealer who is
entitled to and cl ai ns-

(i) exenption from paynment of tax; or
(ii) payment of tax at a concessional rate.
(a) on sales made to a regi stered deal er of goods taxable at

the last point for the purpose of-

(i) resale within the State; or

(ii) sale in the course of inter-State trade or comerce; or
(iii) sale in the course of export out of the territory of India,
or

(iv) sal e outside the State; or

(b) on the sale of any raw naterial eligible for concessiona
rate of tax, under section 5C or

(c) on sal es of any such goods as nay be exenpted fromtax,
on the condition of furnishing declaration, shall in respect

of each such sale, obtain declaration fromthe purchasing

dealer in Form 17 and shall, alongwith the return under

rule 25, file all declarations obtained as aforesaid and
al so subnit a separate list of such sales in Form ST 16.

Provided that all declarations obtained as aforesaid shal
be filed by the deal er before or at the time of assessnent
or within such further tine as the assessnent may for
sufficient cause, permt.

Provi ded further that no declaration shall cover than one
transacti on except where the total anpunt covered by one
decl arati on does not exceed Rs.2 lac for all the
transaction in six nmonths.

Provi ded further that notwi thstandi ng anythi ng contai ned
in sub-rule(l), if the Commi ssioner, on an application
made by a deal er and after naking such enquiry as he

may consi der necessary, is satisfied that the dealer is not
in a position to furnish all or any of the declaration
referred to in sub-rule (1) above, on account of |oss of
such declaration(s), subject to the conditions that the
application is nade within 45 days of such event

supported by the evidence of |oss of such declaration

form

Provi ded that an application under the precedi ng proviso
nmay be made upto 31.12.89 in relation to riots occurred
in Makarana Circle in March 1989.

(1a) A dealer who clains concession from payment of tax on
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the sale of raw nmaterial to any notified industry under section 5-
CC or to any manufacturer under any notification issued under
section 4(2) shall in respect of such sale obtain a declaration
fromthe purchasing manufacturer in Form 17-A and shall, file
such decl aration before or at the time of assessnent unless
earlier required by the Assessing Authority and also submt a
separate list of such sales in Form ST 16.

Provi ded that no declaration shall cover nore than one
transacti on except where the total anpunt covered by one
decl arati on does not exceed R 2 lac for all the
transactions in 6 nonths.

(1b) (i) The goods referred to in sub-section (1) of section 5
CCCC which a registered deal er may purchase, shall be the

goods intended for use by himas processing material (other
than raw materi al s) such as machi nery, plant, equipment, tools,
stores spare parts and accessories in the manufacture or
processi ng of ‘goods for sale, or in mning or in the generation
or distribution of electricity:

(ii) A deal er, who clains special rate of tax on the
sal es of goods referred to in sub-section (1) of section 5
CCCC shall in respect of such sale obtain a declaration

fromthe purchasing manufacturer in Form ST 17C and

shall file such declaration before, or at the time of
assessment unl ess earlier required by the Assessing
Authority and al so submit a separate l'ist of such sales in
Form ST 16:

Provi ded that no decl aration shall cover nore than one
transaction except where the total anmount covered by one
decl arati on does not exceed Rs.2 Lac for all the
transactions in six nonths.

(2) Blank declaration Forns ST 17, ST 17A, ST 17B, ST 17C
and ST 18A may be obtained fromthe assessing authorities on
paynment in the assessing Governnent Treasury a sum of

Rs. 12/ - for each book containing 25 Declaration Forms.

(2a) Every declaration formshall be authenticated by the
Assessing Authority with date of issue at the tine of issuing of
declaration forns to the deal er and such forms shall renmain
valid for 2 years fromthe date of issue

Expl anation. - \here the declaration fornms were issued
before the insertion of this sub-rule, they shall remain
valid only upto 180 days fromthe date of insertion of this
sub-rule or 2 years fromthe date of issue, whichever is
later.

(3) Before furnishing the declaration to the selling dealer, the

pur chasi ng deal er or any person authorized by himin his behalf

shall fill in all the required particulars in the formand shall also
affix his usual signature in the scope provided in the formfor

the purpose, thereafter, the counterfoil of the formshall be

retai ned by the purchasing deal er and the other two portions

mar ked origi nal and duplicate shall be nade over by himto the
selling deal er.

(4) Any unused declaration formor forns remaining in stock
with a registered dealer on the cancellation of his registration
certificate shall be surrendered to the Assessing Authority.

(5) No registered to whom a declaration formis issued by the
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Assessing Authority shall either directly or through any ot her
person transfer the same to any other person

(6) The State CGovernnent nay, by notification, declare that

forns of a particular series, design or colour shall be deemed as
obsolete and invalid for use with effect fromsuch date as nmay

be specified in one notification

(7) A dealer who clains to have made such sales as are

envi saged in sub-rule (1); or (la) or (1b) to another deal er shal
in respect of such claim produce before the Assessing

Authority the portion marked "original"” of the declaration
received by himfromthe purchasing dealer. The Assessing
Authority may in his discretion, or in case of |loss of the origina
foil of the declaration nmay direct the selling dealer to produce
for inspection or record the portion of the declaration narked
"duplicate".

(8) No ! purchasing deal er shall give, nor shall a selling dealer
accept any decl aration except in a form obtai ned by the

pur chasi ng deal'er, on application fromthe Assessing Authority
and not decl ared obsol ete and-invalid by the State Governnent
under the proviso to sub-rule (6). Every declaration form
obt ai ned fromthe Assessing Authority by a deal er shall be kept
by himin safe custody and he shall be personally responsible

for the | oss of Government revenue, if any, directly or indirectly
fromany theft or |oss thereof. Every registered dealer to whom
any declaration formis issued by an Assessing Authority, shal
maintain in a register in FormS:T. 16-A a true and conpl ete
account or every such formreceived fromthe Assessing

Authority. |If any such formis |ost, destroyed or stolen the
deal er shall report the fact to the Assessing Authority concerned
and shall nake appropriate entries inthe remarks colunm of the
register in FormS. T. 16-A and take such other steps to issue
public notice of |oss, destruction or theft as the Assessing

Aut hority may direct.

(9) A declaration formin respect of which a report has been
recei ved by an Assessing Authority under sub-rule (8) shall not
be valid for the purpose of sub-rule (1) or (1a) or (1b).

(10) Every purchasing deal er shall maintainin FormS.T. 16A
a true and conpl ete account of his purchases made on the
strength of declarations in Form ST. 16A.

(11) For obtaining declaration forns referred to in sub-rule (1)
or (la) or (1b) a registered dealer or the owner or representative
of an undertaking, as the case nmay be, shall apply in Form ST
16-B to the concerned stating his requirenent of such forns

and shall furnish such other particulars, statenments and

i nformati on and produce such other docunents as the Assessing
Authority may require for the purpose of satisfying hinself

about the bonafide use of such formissued to the applicant as
previ ous occasi on and bonafide nature of the applicant’s

requi renent of such forns.

(12) (a) If for reasons to be record in witing \026

(i) the Assessing Authority is not satisfied that the
appl i cant has made proper use of such forns

previously issued to himor that he actually

requires such forms he nmay reject the application

(ii) The Assessing Authority is not satisfied that the
applicant requires the forms in such nunbers as he

has applied for he may issue such forms in such
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| esser nunber as, in his opinion, could satisfy the
reasonabl e requirenents of the applicant.

(b) If the applicant for declaration forms is, at the tine of
the applicant, found to have failed to conply with an

order demandi ng security from hi munder sub-section (7)

of section 6, the Assessing Authority may reject the
application.

(c) If the applicant for declaration forms has at the tine
of making the application defaulted in paynment of any

out st andi ng demand or in paying tax according to sub-
section (2-A) of section 7 or in furnishing any return or
returns together with the receipted challan or challans
showi ng paynment of the tax due fromhimaccording to

such return or returns for the furnishing of which
prescribed date or the extended date or dates, if any, have
al ready expired, the Assessing Authority shall wthhold
the issue of declaration fromto himuntil such time as
he: -

(i) deposits the outstandi ng denand;

(i-a) pays tax according to sub-section (2-A) of section 7
of the Act;

(ii) furnishes such return or returns, together with such
recei pted challan or challans; and

(iii) furnishes any other return or returns together with
the receipted challan or chall ans showi ng paynent of the
tax due according to such return-or returns for the

furni shing of which the prescribed date or dates or the
extended date or dates, if any, may have expired after the
date of the application;

Provided that in a case coning under this clause, the
Assessing Authority may, instead of wi thholding the

decl aration forns, issue such forms in such nunber and

subj ect to such conditions and restrictions and nmay be

consi dered reasonable, to an applicant, if in the opinion

of the Assessing Authority it is desirable inthe interest of
speedy coll ection of sales tax revenue to grant time to the
applicant to pay up the arrears of tax in on lunmp sum or

in instal nents.

(d) Were the Assessing Authority does not- proceed
under clauses (a)(b) or (c), he shall issue the requisite
nunber of declaration forms to the applicant.

(13) The deal er who reports loss theft or destruction fromhis
custody of a blank or duly conpleted form shall be required to
furni sh security by way of an indemity bond agai nst. any
possi bl e m suse of the form

Provi ded that where a formduly conpleted and signed is
reported to have been lost, stolen or destroyed while in
transit between the purchasing dealer and the selling

deal er or between the selling dealer and the Assessing

Aut hority, the purchasing dealer or as the case may be,

the selling dealer, shall be required to furnish security as
af or esai d.

(14) In the case of a purchasing, dealer, security under sub-rule
(13) shall be of such anpbunt as may, having regard to the

ci rcunst ances of the case, be required by the Assessing

Aut hority from whom he obtained the formand shall be
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furni shed to such authority within such period as he may
speci fy:

(15) \Where the security under sub-rule (13) is to be given by
the selling dealer, it shall be of such amobunt as may, | having
regard to the circunstances of the case, be required by the
Assessing Authority to whom such deal er has to submit his

peri odi cal returns of turnover and shall be furnished to such
Assessing Authority within such period as he nmay specify.

(16) Security required under sub-rule (13) shall be furnished
separately, in respect of each formdeclared as |ost, stolen or
destroyed. "

14 W al so quote hereinbel.ow Section 78 of the RST Act 1994 which
reads as under:

"78. ESTABLI SHVENT OF CHECK- POST AND

| NSPECTI ON.-OF GOCDS WH LE | N-MOVEMENT: -

(1) The Conmi ssioner may, with a viewto prevent or check
avoi dance or evasion of tax, by notification in the Oficia
Gazette, direct the setting up of a check-post at such place
and for such period as may be specified in the notification
and every officer or official who exercises his powers and

di scharges his duties at such check-post by way of

i nspection of docunents produced and goods being noved,

shall be its Incharge

(2) The driver or the person incharge of a vehicle or carrier
or of goods in novenent shall, -

(a) carry with hima goods vehicle record including "challans”
and "billies", bills of sale or despatch nenbs and prescribed
decl aration forns;

(b) stop the vehicle or carrier at every check-post set up under
Sub-section (1);

(c) produce all the documents including prescribed declaration
forns relating to the goods before the Incharge of the check-
post .’

(d) give all the information in his possession relating to the
goods; and

(e) allow the inspection of the goods by the Incharge of the
check-post or any other person authorised by such | ncharge.

EXPLANATI ON (1): -
For the purposes of this chapter, -

(i) "vehicle or carrier" shall include any neans of transportation
i ncluding an animal to carry goods from one point to another

poi nt ;

(ii) "goods" shall include aninals also; and

(iii) "goods in movement" shall neans, -

(a) the goods which are in the possession or control of a
transporting agency or person or other such bail ee;

(b) the goods which are being carried in a vehicle or carrier
bel ongi ng to the owner of such goods; and

(c) the goods which are being carried by a person
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(2A) The State Governnent may require by notification that
the docunents required to be furni shed under sub-section (2)
shal | be furnished by neans of such el ectronic devices, and be
acconpani ed by such processing fee as nay be prescri bed.

(3) Were any goods are in nmovenent within the territory of

the State of Rajasthan, an officer enpowered by the State
CGovernment in this behalf nmay stop the vehicle or the carrier or
the persons carrying such goods, for inspection, at any place
within his jurisdiction and the provisions of Sub-section (2)
shal |l nutatis nutandis apply.

(4) Were any goods in noverment, other than exenpted goods,
are wi thout docunents, or are not supported by docunents are
referred to in Sub-section (2), or docunents produced appear
false or forged, the Incharge of the check-post or the officer
enpower ed under Sub-section (3); nay, -

(a) direct the driver or the person incharge of the vehicle
or carrier or of the goods not to part with the goods in
any manner _including by retransporting or rebooking, till

a verification is done or an enquiry is made, which shal

not take nmore than seven days;

(b) seize the goods for reasons to be recorded in witing
and shall give a receipt of the goods to the person from
whose possession or control they are seized;

(c) release the goods seized in C ause (b) to the owner of
the goods or to anybody el se duly authorised by such
owner, during the court of the proceeding if adequate
security of the anount equal to the estinated value of the
goods is furnished.

(5) The Incharge of the check-post or the officer enpowered under
Sub-section (3), after having giventhe person incharge of the goods

a reasonabl e opportunity of being heard and after having held such
enquiry as he may deem fit, shall inpose on himfor possession or
noverment of goods, whether seized or not, in violation of the

provi sions of O ause (a) of Sub-section (2) or for subm ssion of false
or forged docurments or declaration, (a) penalty equal to thirty per
cent of the value of such goods).

(6) During the pendency of the proceedi ng under Sub-section (5), if
anybody appears before the Incharge of the checkposl or the officer
enpower ed under Sub-section (3) and prays for beinginpleaded as

a party to the case on the ground of involvenent of his interest
therein the said Incharge or the officer on being satisfied my permt
himto be inpleaded as a party to the case; and thereafter, all the
provi sions of this section shall nutatis nutandis apply to him

(7) The Incharge of the check-post or the officer enpowered under
Sub-section (3) may rel ease the goods to the owner of the goods or
to anybody el se duly authorised by such owner, it seized and not

al ready rel eased under clause (c) of sub-section (4), on paynent of
the penalty inposed under sub-section (5) of on furnishing such
security for the paynment thereof, as such Incharge or officer may
consi der necessary.

(8) Where the driver or the person incharge of the vehicle or the
carrier is found guilty for violation of the provisions of Sub-section
(2), subject to the provisions of Sub-section(10), the Incharge of the
check-post or the officer enpowered under Sub-section (3) may

detai n such vehicle or carrier and after affording an opportunity of
bei ng heard to such driver or person incharge of the vehicle or the
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carrier, may inpose a penalty on himas provided in Sub-section (5).

(9) The Incharge of the check-post or the officer enpowered under
Sub-section (3) may rel ease the vehicle or the carrier on the paynent
of the amount of penalty inmposed under Sub- section (8) or on

furni shing such security as may be directed by such Incharge or

Oficer.
(10) Where a transporter, while transporting goods, is found to be
incollusion with a trader to avoid or evade tax, t he I nchar ge

of the check-post or the officer empowered under Sub-section
(3) shall detain the vehicle or carrier of such transporter and
after affording himan opportunity of being heard and with the
prior approval in witing of .the Deputy Conmi ssioner

(Adm ni stration) having jurisdiction, may confiscate such
vehicle or carrier.

(11) If a'transporter fails to give infornmation as required from
hi m under. Clause (d) of Sub-section (2) about the consignor

consi gnee-or the goods wi thin such time as nay be specified or
transports the goods wi th forged docunents, besides inposing

the penalty under Sub-section (5), it shall be presuned that the
goods so transported have been sold in the State of Rajasthan

by himand he shall be deened to be a dealer for those goods
under this Act.

(12) The provisions of this Act shall for the purpose of |evy,
col l ection and assessnment of tax, determ nation of interest,
payment and recovery of -tax and interest, appeal, review or
revision, apply to the transporter deenmed to be a deal er under
Sub-section (11)."

(enphasi s supplied by us)

15 We al so quote hereinbel ow Rul es 53 and 54 of the RST Rul es 1995
whi ch read as under:

"Rule 53. Declaration formrequired to be carried with the
goods in novenment for inports within State.--

(1)(a) A registered dealer--

(i) who inports any taxable goods as may be notified by State
CGovernment for sale, except when the goods are the goods of

the class or classes specified in the certificate of registration
under the Central Sales Tax Act, 1956, of the registered dealer
pur chasi ng the goods and are purchased for mining or in
generation or distribution of electricity or any other form of
power ; or

(ii) who receives any goods as may be notified by the State
Government consigned to himfromoutside the State ; or

(iii) who intends to bring inport or otherw se receives any
goods fromoutside the State, as nay be notified by the State
Governnent of the value of Rs. 10,000/- or nore for use,
consunpti on or disposal otherw se than by way of sal e; shal
furni sh or cause to be furnished a declaration in formST 18A
conpletely filled in all respect in ink. The counterfoil of the
decl aration shall be retained by such dealer and its portions
marked ' Original’ and 'Duplicate’ shall be carried with the goods
in movenent and in case the goods are transported through

rail ways, such portion shall be acconpanied with the goods
during their movenent fromrailway prem ses to the place of

busi ness.

(b) Any deal er or person other than a Registered dealer:-
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(i) who inports any taxable goods as may be notified by

the State Governnent; or

(ii) who receives any goods as may be notified by the state

Gover nment, consigned to himfrom outside the State, or

(iii) who intends to bring, inmport or otherw se receives any
goods fromoutside the State, as may be notified by the State
Governnent, of the value of Rs.10,000/- or nore for use,
consunption or disposal within the State; shall furnish or

cause to be furnished a declaration in Form ST 18AA

conpletely filled in all respect in ink. The Counterfoil of the
decl aration shall be retained by such dealer or person and its
portions marked "Original” or "Duplicate" shall be carried

with the goods in novenent.

(c) The driver or the other person in-charge of a vehicle or
carrier of goods in movement shall carry with himthe

documents specified in clause (a) of sub-section (2) of

section 78 and decl aration prescribed in clause (a) or (b) of
this sub-rule, in respect of the goods in novenent and shal
produce the sane, suo notu before the in-charge of the entry
check-post at the tine of entry within the State or before the
of fi cer enpowered under section 78, at the tinme of

i nspecti on under sub-section (3) of section 78, who shal

retain the original portions of the declaration formand return
the duplicate portion after signature and naking seal in

token of having verified it, to the person producing it, and
such officer shall send the retained original portion of the
declaration formto the assessing authority of the registered
dealer or to the authority who issued the declaration form in
the case of deal er or other person other than registered

deal er.

(d) If the declaration formreferred to in clause (a) or (b) in
respect of the goods in nmovenent has already been

submitted to the incharge of the entry check-post or to the

of fi cer enpowered under section 78, any person transporting

the goods shall, on inspection by an officer enmpowered

under section 78, at any subsequent place, produce the
countersi gned and seal ed copy of the aforesaid declaration

al ong with other docunments specified in clause (a) of sub-
section (2) of section 78.

Expl anation : - (1) For the purpose of this rule, "taxable-

goods" neans all goods, except the goods the sale or purchase

of which by dealers is generally exenpt fromtax wthout any
condition or on the sole condition that an exenption certificate
with or without paynent of fee is obtained or that the goods are
recorded in the registration certificate of the dealer claimng the
exenption.

(2) The regi stered deal er shall subnit a statenent of inport
of goods in Form ST 18 along with the duplicate portions of the
Form ST 18A and in case original portion of the Form ST 18A

has not been retained by any officer nmentioned in sub-rule (1),
it shall also be furnished along with the duplicate portions of
Fornms ST 18A to his assessing authority every quarter within
thirty days fromthe close of the quarter.

Expl anation :- Quarter neans the period of three nonths
endi ng on 30th June, 30th Septenber, 31st Decenber or
31st March.

(3)(a) Any dealer, or the person other than regi stered deal er as
mentioned in clause (b) of sub-rule (1), shall obtain the

Form ST 18AA on paynment of fee of Rs.10/- per form

fromthe assessing authority having jurisdiction over the
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area where his principal place of business is situated or in
case there is no such place, where he ordinarily resides.

(b) The Form ST 18AA, issued under clause (a) shall be
valid for twenty one days fromthe date of issue of the
declaration form |If the formcannot be nade use wthin
the said period of twenty one days, the formshall be
returned to the issuing authority within thirty days, from
the date of issue of declaration form

(c) Such dealer or person shall submt a statenent of

i mport of goods along with the duplicate portion of the
Form ST 18AA, and in case original portion of Form ST
18AA has not been retained by any officer nentioned in
sub-rule (1), it shall be furnished with duplicate portion
of Form ST 18AA, to the issuing authority above

mentioned, within a period of thirty days, fromthe date
of issue of declaration formto him

(4) VWere a registered deal er or any other deal er or person
other than registered dealer, fails to furnish statenment as
mentioned in sub-rule (2) or (3) above as the case may be the
assessing authority or the authority who issued the declaration
form after affording a reasonabl e opportunity of being heard,
may i npose penalty under section 68 of the Act.

(5) The provisions of sub-rule (5), (6), (7), (8, (9, (10),
(11), (12), (13), (14), (15), (16), (17), (18), (19) and (20) of
23 shall in so far as may be nmutatis nmutandis apply to the

decl arati on Form ST 18A

(6) Where Form ST 18A and ST 18AA is out of print or in
short supply or otherw se not available in zone, the
Conmi ssi oner may issue such instructions as he deens proper
in view of the circumstances of the case."

"54. Declaration required to be carried with the goods in
noverrent for export out of Rajasthan or in the course of
interstate trade or comerce

(1) A regi stered deal er who di spat ches any goods taxabl e
within the state to a place out of the state:-

(i) for sale outside the state or

(ii) in the course of interstate trade or conmerce, as
notified by the State Governnent shall furnish or
cause to be furnished a declaration in form ST 18C
conpletely filled in all respect in ink. Such dealer
shall retain the counterfoil of the formw thin him
and shall produce or cause to be produced the

portion marked "original" and "Duplicate" before

the I ncharge of the exit checkpost/Oficer

enpower ed under section 78, who shall retain the
original portion and return the duplicate portion
after marking seal in token of having verified it, to
the person producing it, and such officer shall send
the retained original portion of the Form ST 18C to
the assessing authority of the deal er

(2) The deal er shall submt a statenent of export of goods in

Form ST 18B along with the duplicate portion of Form ST

18C and in case original portion of Form 18C has not been
retained by any officer nentioned in sub-rule (1), it shal
al so be furnished along with duplicate portion of form ST

rul e
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18C to his assessing authority every quarter within thirty
days fromthe close of the quarter.

Expl anation: - Quarter neans the period of three nonths

endi ng on 30th June, 30th Septenber, 31st Decenber and 31st

Mar ch.

(3) Where a dealer fails to furnish the statement as nenti oned

in sub-rule (2) above, the assessing authority after affording
a reasonabl e opportunity of being heard, nay inpose
penal ty under section 68 of the Act.

(4) The provisions of sub-rules (5), (6), (7), (8), (9, (10), (11),
(12), (13), (14), (15), (16), (17), (18), (19) and (20) of rule
23 shall, in so far as may be nutatis nutandis apply to

decl arati on Forns ST 18C.

(5) VWhere Form ST -18C is out of print or in short supply or
ot herwi se 'not —available in a zone, the Conmi ssioner may

i ssue such instructions as he deens proper in view of the

ci rcunst ances of the case

(6) After the existing Form ST 5B and before Form ST 6, the
foll owi ng Form ST 5C shall be inserted.”

16 We al so quot e hereinbel ow Rul e 55(3) of the RST Rules 1995 which
reads as under:
"55. Delivery of docunments and sei zure of goods. -

(1) & (2) XXX XXX XXX

(3) Were, a person-incharge of the goods or the driver, as the
case may be, does not possess any docunent -and decl aration
formin respect of the goods in movement, or refuses to deliver
the docunents and the declaration form or the documents and
the declaration form produced appear to be false or forged, the
i ncharge of the check-post or the officer enmpowered under rule
52, may get such goods unl oaded fromthe vehicle or the carrier
and seize the sane and shall issue a receipt of the goods so
seized in form ST 20."

16A We al so quote hereinbel ow Section 68 of the RST Act 1994 which
reads as under:

"68. Penalty for other violations. \026 Where any dealer or a
person fails to conply with a direction given by any officer or
aut hority appointed or constituted under this Act or violates any
of the provisions of this Act or the rules, for which no specific
penal ty has been provi ded el sewhere under the Act or the rules,
the assessing authority or any other officer not below the rank
of Assistant Conmercial Taxes O ficer as authorized by the
Conmi ssi oner, may direct that such person shall pay by way of
penalty a sum not exceedi ng Rs.2000/- and in the case of
continuing default, a further penalty of Rs.25/- for every day of
such conti nuance.

17 We al so quote hereinbel ow decl aration Forms ST 18A and ST 18C
whi ch read as under:

"[FORM S. T. 18A]

(See Rul e 53)

DECLARATI ON FOR | MPORTS BY

REG STERED DEALERS

Counterfoil/Duplicate/ Origina
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Book No. Serial No.
Seal of Issuing Authority

Nane of the Office of issue
Dat e of issue

To,
The | n-charge Check-post \005\ 005\ 005\ 005.

Decl ared and Certified that the goods, particul ars of
whi ch are given bel ow, have been inported by ne/us from
outside the State for purposes nentioned in rule 53, and hold
nysel f/ oursel ves liable for paynent of tax as per law to the
Covernment on the sale thereof.

PART- A
(To be filledin by Consignee)

(1) Name and conplete
address of the Consignor

(2) (a) Nanme and conpl ete
address of the consignee

(b) RC No. of the
consi gnee under
RST Act
CST Act

(3) Nature of the transaction: -
(a) Consignnent; or
(b) Depot transfer; or
(c) Inter-State sale; or
(d) Any other nature

1. Description of the goods

PART- B

(To be filled in by the consignor or person-authorized)

1. Pricel/estimted val ue of goods in Rs\005\005\ 005005\ 005\ 005\ 005.
2. I nvoi ce No./Challan No. and date.
3. (a) Nanme and full address of the carrier

("Transport Co. or owner of the vehicle)

(b) Registration No. of the vehicle

I, \ 005\ 005. .\ 005\ 005\ 005\ 005\ 005Propri etor/ Partner/ Director/ Kartal/
Manager/ Secretary of Ms. hereby decl are
that the facts stated above in PART-A are true to the best of ny
know edge and belief and nothing has been concealed. | also
undertake the responsibility to get filled up PART-B fromthe
consi gnor.

Seal of the consignee or of
the Dealer with

RS T./CS T. Nos.

Si gnature and status of
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the person signing the
decl arati on.
(enphasi s supplied by us)"

" COUNTERFO L
ORI G NAL
DUPLI CATE
[FORM S. T. 18(
(See Rul e 54)
DECLARATI ON FOR CARRYI NG GOODS QUTSI DE
THE STATE BY REG STERED DEALERS
Book No. Serial No.
Seal of |ssuing Authority

Nane of the Ofice of issue
Date of issue

To,

The Check-post |n-charge,
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

Certified that the goods, particulars of which are given
bel ow by nme to \ 005\ 005\ 005\ 005\ 005\ 005.” (place) outside the State of
Raj asthan as a result of interstate sale or for sale outside the
State or in the formof branch transfer or by principal to outside
agent or vice versa and | hold nyself |iable for paynment of tax
as per law -.

1. Nanme and
address of the Consignor

2. Registration No. of the consignor
under RST Act and CST Act

3. Nane and
address of the Consignee with
R C. No. under
RST Act
CST Act

4. Nature of the transaction: -
(a) Inter-State sale
(b) Despatch for sale
outside the State
(d) Any other nature

5. Description of the goods
(a) Taxabl e goods.
(d) Tax Pai d goods

6. Quantity of the packages/ goods

7. Wi ght of the goods.
8. Val ue/Estimated val ue of the goods (in Rs.)

9. Consignor’s invoice/Challan No.
and Date

10. (i) Name and ful
address of the transporter
(Transport Comnpany or owner
of the vehicle or carrier.)
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(ii) Registration No. of the
vehicle or carrier.

I, \ 005\ 005. .\ 005\ 005\ 005\ 005\ 005Proprietor/ Partner/ Director/ Karta/
Manager/ Secretary hereby declare that the facts stated are true
to the best of my know edge and belief and not hing has been
conceal ed.

Seal of the consignor with
RS T/CST.
Regi strati on Nos.

Dat e\ 005\ 005\ 005\ 005\-005\ 005\ 005\ 005\ 005"
Si gnature and status of

the person signing the

decl arati on.

18 Since the RST Act 1954 has been substituted verbatimby the RST
Act 1994 we prefer to analyse the RST Act 1994.

19 The said RST Act 1994 cane into force on 1st Cctober 1995. Section

3 of the RST Act 1994 states that if the turnover of a deal er exceeds

Rs. 50,000/ - in case he is an inmporter and if his turnover exceeds

Rs. 1,00,000/- in other case, he shall be liable to get registration under the
Act. Under Section 4, the tax payable by a dealer shall be at a single point in
the series of sales by successive dealers. Under Section 6, it is stated that in
case of a deal er other than a manufacture or processor whose total accessible
purchases in a year does not exceed Rs. 10 | akhs may be allowed by the AO

to pay tax on aggregate basis. Section 7 refers to paynent of self-assessed
tax. Section 12 refers to levy of tax on the turnover at each point of sale by
the dealer. Section 13A deals with levy of turnover tax. Chapter VIII deals
with inspection, search, seizure and anti-evasion provisions. Under Section
78(1) the Conmi ssioner has the power to set up check-posts at such place

and for such period as may be specified. Section 78(2) requires the driver or
person incharge of a vehicle or incharge of the goods to carry with him
goods-vehicle record (including challans and bills, despatch menos, bills of
sal e and prescribed declaration forns. Under Explanation (iii) it is
stipulated that for the purposes of Chapter VIII the goods in novenent shal
nean t he goods which are in possession of the transporter. Under Section

78(5) the conpetent officer has to give hearing to the owner or his
representative and after enquiry the conpetent officer is enmpowered to

i npose on the owner a penalty equal to 30 per cent of the value for

novenent of goods in contravention of Section 78(2).

20 The facts enunerated above in Civil Appeal “No.5197 of 2005 is the

| ead case in which one finds that the goods in noverment were carried with

bl ank decl aration forns though signed by the consignee. The materia
particulars like quality, weight and description of the goods required to be
filled in by the assessee (consignee) were | eft blank. Therefore, in this batch
of civil appeals we are concerned with cases where the goods in novenent
were carried with blank Form ST 18A. In our view, on the face of it there
was contravention of Section 78(2) of the RST Act 1994. Under Rule 53 of
the RST Rules 1995 (Rule 25C of the RST Rul es 1955) every registered

deal er who inports taxable goods, for sale within the State, is required to
furni sh declaration Form 18A conpletely filled in, in all respects (enphasis
supplied by us). Under Rule 53 of the said Rules the counterfoils of the
declaration has to be retai ned by such consignee and its portions marked as
"original’ and 'duplicate’ have to be carried with the goods in novenent.
Under Rule 53(1)(c) the driver of the goods in noverment has to carry with
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hi m docunents specified in Section 78(2)(a) as also the declaration form
prescribed in Section 78(2)(a). Under the said Rule 53(1)(c) the driver is
required to produce the declaration form suo notu at the check-post at the
time of inspection when the conpetent officer is required to retain the

original of the declaration formand return the duplicate portion to the driver.
The conpetent officer shall thereafter forward the original portion of the
declaration to the A O of the registered dealer or to the authority which has

i ssued the declaration formto the consignee. Under Rule 53(2) the

regi stered dealer is required to submt a statenent of inport of goods in the
Form 18A to the A O every quarter. Under Rule 53(4) where a registered

dealer fails to furnish such statement the A. O or the authority who issued

the declaration forns may i npose penalty under Section 68 of the said Act.
Simlarly, under Rule 54 of the RST Rules 1994, a deal er who despatches

any taxable goods to a place outside the State is also required to carry
declaration in Form 18Cw th the goods in novenent for export out of

Raj asthan or in the course of interstate trade or conmrerce. The dealer is

also required to submt his statenent of exports to the A O along with his
returns which hefiles quarterly. Form 18A, as quoted above, is in two parts.
Part-A has to be filled in by the consignee. Part-B has to be filled in by the
consi gnor'. ~The nature of the transaction as to whether it is by consignnent

or by depot transfer or by interstate sale has to be indicated by the consignee.
Similarly, the consignee has to indicate the description of the goods. In the
present case the consignee (assessee) has left the requisite colums bl ank
Part-B has to be filled in by the consignor. Part-B requires the consignor to
give the estimated value of goods. He has also to give invoice nunber and

the date. It is inportant to note that the declaration formis collected by the
consignee fromhis A O in the State of Rajasthan. The consi gnee gives an
undertaking to get Part-B filled by the consignor. Simlarly, the consignee
gives a declaration that facts stated in Part-A are true to his know edge. In
the present case, the entire formwas |left blank though it had been signed by
the consignee. Therefore, the declaration given by the consignee is
neani ngl ess. There are no facts given in Part-A. There is no identity of the
goods transported. There is no description of the goods in novenent. As
stated above, the original has to be placed before the A O by the officer at
the check-post. |If the formwhich ultimtely goes to the A O is blank in al
material respects then it is inpossible for the A O to assess the dealer and it
is this practice which has resulted in |oss of revenue in crores to the State.
Wt hout description of the goods inported, it is easy to manipulate the

value. If material particulars are not subnitted, one fails to understand how
assessnment could be finalized. Moreover, as submitted on behalf of the

State it has becone a common practice to circulate the same formagain and

again resulting in loss of revenue to the State. It is for this reason that Rule
53 of the RST Rules 1995 contenplates the formto be submtted duly filled
in and duly conpleted. 1In the present case, the goods in novenent were not

supported by duly filled in Form No.18A/ 18C.. Therefore, there was
contravention of Section 78(2) of the RST Act 1994.

21 There is di chotony between contravention of Section 78(2) of the said
Act which invites strict civil liability on the assessee and the evasi on of tax.
When a statenent of inport/export is not filed before the A QO it results in
evasi on of tax, however, when the goods in novenment -are carried without

the declarati on Form No. 18A/ 18C then strict liability comes in, in the form

of Section 78(5) of the said Act. Breach of Section 78(2) inposes strict
[iability under Section 78(5) because as stated above goods in movenent

cannot be carried without Form No.18A/18C. W are not concerned with
non-filing of statenments before the A.O. W are concerned with the goods

in movenent being carried without supporting declaration forns. The object
behi nd enactnment of Section 78(5) which gives no discretion to the

conpetent authority in the matter of quantum of penalty fixed at 30 per cent

of the estimated value is to provide to the State a renedy for the | oss of
revenue. The object behind enactnment of Section 78(5) is to enphasise |oss

of revenue and to provide a renedy for such loss. It is not the object of the
said Section to punish the offender for having conmmitted an econonic

of fence and to deter himfromcomritting such offences. The penalty

i nposed under the said Section 78(5) is a civil liability. WIIful
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consignnent is not an essential ingredient for attracting the civil liability as
in the case of prosecution. Section 78(2) is a mandatory provision. |If the
decl arati on Form 18A/ 18C does not support the goods in novenent because

it is left blank then in that event Section 78(5) provides for inposition of
nonetary penalty for non-conpliance. Default or failure to conply with
Section 78(2) is the failure/default of statutory civil obligation and
proceedi ngs under Section 78(5) is neither crimnal nor quasi-crimnal in
nature. The penalty is for statutory offence. Therefore, there is no question
of proving of intention or of nens rea as the same is excluded fromthe
category of essential elenent for inposing penalty. Penalty under Section
78(5) is attracted as soon as there is contravention of statutory obligations.
Intention of parties comitting such violation is wholly irrel evant.

Moreover, in the present case, we find that goods in novenent carried with
Form No. 18A/ 18C. The nodus operandi adopted by the assessees itself

i ndi cates nens rea. This is not the case where goods in novenent are

carried without the declaration forms. |In the present matter, as stated above,
goods in novenent were carried with the declaration forns. These forns

were duly signed, however, material particulars were not filled in. The

expl anati on given by the assessees in nost of the cases is that they are not
responsi bl e for the m sdeeds of the consignors. The other explanation given
by the assessees is regarding the | anguage problem There is no nerit in
these defences. They are excuses. The declaration forns were unfilled so
that they could be used again and again. The forns were collected by the
consi gnee fromthe said Departnent. The consignee undertakes to see that

the val ue of the goodsis supplied by the consignor. It is not open to the
consi gnee to keep the colum in respect of the description of goods as bl ank
Even the colunm dealing with nature of transaction is left blank. The

consi gnee is the buyer of the goods. ~He knows the descriptions of the goods
whi ch he is supposed to buy. There is no reason for |eaving that colum

bl ank. Therefore, there are no special circunstances in any case for waiver
of penalty for contravention of Section 78(2). The assessees were fully
aware that the goods in novenent had to be supported by Form ST

18A/ 18C. Therefore, they nade the goods travelled with the forns.

However, the said forns are |left blank in all material respects. Therefore,
A.O was right in drawi ng i nference of nens rea agai nst the assessees. It has
been repeatedly argued before us that apart fromthe declaration fornms the
assessees possessed docunentary evidence |ike invoice, books of accounts

etc. to support the novenent of goods and, therefore, it was open to the
assessees to show to the conpetent authority that there was no intention to
evade the tax. We find no nerit in this argurent. Firstly, we are concerned
with contravention of Section 78(2) which requires the goods in novenent

to travel with the declaration in Form 18A/18C duly filled in. 1t is Section
78(2) (a) which has been contravened in the present case by the assessees by
carrying the goods with blank forns though signed by the consignee. In

fact, the assessees resorted to the above nbdus operandi to hoodw nk the
conpetent officer at the check-post. As stated above, if the formis left

i nconpl ete and if the description of the goods is not given then it is

i mpossi bl e for the assessing officer to assess the taxable goods. Moreover,
in the absence of value/price it is not possible for the A O to arrive at the
taxabl e turnover as defined under Section 2(42) of the said Act. Therefore,
we have enphasi zed the words "material particulars*-in the present case. It
is not open to the assessees to contend that in certain cases of interstate
transactions they were not liable in any event for being taxed under the RST
Act 1994 and, therefore, penalty for contravention of Section 78(2) cannot

be i mposed. As stated herei nabove, declaration has to be givenin Form

18A/ 18C even in respect of goods in novenent under interstate sales. It is
for contravention of Section 78(2) that penalty is attracted under Section
78(5). Wiether the goods are put in novenent under |ocal sales, inports,
exports or interstate transactions, they are goods in noverment, therefore,
they have to be supported by the requisite declaration. It is not open to the
assessee to contravene and say that the goods were exenpt. Wthout

di scl osing the nature of transaction it cannot be said that the transaction was
exenpt. In the present case, we are only concerned with the goods in

noverent not being supported by the requisite declaration
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22 In the case of Chairman, SEBI v. Shriram Mitual Fund and

Anot her V026 (2006) 5 SCC 361, this Court found on facts that a mutual fund
had viol ated SEBI (Mitual Funds) Regul ations, 1996. Under the said

Regul ations there was a restriction placed on the nutual fund on purchasing

or selling shares through any broker associated with the Sponsor of the

mut ual fund beyond a specified limt. 1t is in this context that the Division
Bench of this Court held that mens rea was not an essential ingredient for
contravention of the provisions of a civil act. The breach of a civi
obligation which attracts penalty under the Act would i mmediately attract

the levy of penalty irrespective of the fact whether the contraventi on was
made by the defaulter with any guilty intention. It was further held that

unl ess the | anguage of the provision intends the need to establish nmens rea,

it is generally sufficient to prove the default/contravention in conplying
with the statute. 1In the present case also the statute provides for a hearing.
However, that hearing is only to find out whether the assessee has

contravened Section 78(2) and not to find out evasion of tax which function

is assigned not tothe officer at the check-post but to the A O in assessnent
proceedings. In'the circunstances, we are of the viewthat nens rea is not
an essential elenent in the matter of inposition of penalty under Section
78(5).

23 We may mention some of the judgnents cited on behalf of the
assessees. Section 28-B of the Uttar Pradesh Sal es Tax Act, 1948 came for
interpretation before this Court in the case of Sodhi Transport Co. & Anr.
Etc. Etc. v. State/'of U P. & Anr. Etc. Etc. 1026 (1986) 1 SCR 939. In that
case the constitutional validity of Section 28-B of the said Act was

chall enged. It was held by this Court that since Section 28-B created
rebuttabl e presunpti on as regards the proof of a set of circunstances, the
effect of such a provision was to shift the burden of proving to the assessee
who was given an opportunity to displace the presunption by |eading

evi dence. This judgnent has no application because the very words

contained in Section 28-B required the authorities to raise a rebuttable
presunption that the goods nust have been sold in the State if the transit
pass was not handed over at the check-post. |In the present case, we are not
concerned with the transit pass. In the present case, there are no words in
Section 78(5) simlar to Section 28-B of the Uttar Pradesh Sal es Tax Act,
1948 which states that if the transit pass was not handed over to the officer at
the check-post, the Departnent would be entitled to raise the presunption
that the goods in transit were sold in the State.” As stated hereinabove, we
have to go by the words used in the section to ascertain whether the

| egi sl ature has excluded the element of nmens rea .. It is the statutory |aw
enacted by the conpetent |egislature which can exclude the presunption

under conmmon law. We hold that Section 78(5) excludes the presunption of
nmens rea which is normally prevailing in conmmon |aw. Qur reasoning is

al so based on one nore factor, nanely, that-Section 78(5) provides a renedy
for recovery of the loss caused to the State by such contravention

24 In the present case, the assessees have relied upon the judgnment of
this Court in the case of State of Rajasthan and Another v. D.P. Metals \026
(2002) 1 sSCC 279 . In that case the facts were as follows. The assessee

firmmanufactured stainless steel sheets. The assessee was a registered
dealer. On 22.1.97 a truck was inspected by CTO The sane was found

wi t hout Form 18A. A show cause notice was issued to the assessee. After
hearing a penalty was |evied under Section 78(5) of the RST Act 1994. It
was hel d that under Section 78(5) |levy of penalty was on the person incharge
of the goods. It was held that the said penalty was |eviable under two
circunstances. Firstly, if there was non-conpliance of Section 78(2)(a) of
the said Act, nanely, that it was not carrying the docunents nentioned in
that clause. Secondly, if false or forged docunents/declaration was
submitted then penalty under Section 78(5) was leviable. After analyzing
the said Section, this Court held that in the case of subm ssion of false or
forged docunents/declaration, the authority was entitled to presune the
notive to nmislead the authorities. However, in such cases that presunption
was rebuttable by the assessee on producing the requisite docunents referred
to in Section 78(2)(a). That, once the ingredient of Section 78(5) stood
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established after giving a hearing, there was no discretion with the officer to
reduce the ampunt of penalty or to waive the penalty. If by mistake sone of
the docunents were not readily available at the time of checking, principles

of natural justice mght require opportunity being given to produce the sane.

It was further held that under Section 78(5) the legislature has fixed the rate
of penalty and, therefore, the quantum of penalty could not be waived or
reduced.

25 In our view, the aforestated judgnent in the case of D.P. Metals
(supra) has no application to the present case. W are not concerned in the
present case with false or forged docunments/declaration. |In the present case

the goods in novement were carried with the bl ank declaration Form

18A/ 18C which was duly signed by the assessee. Therefore, as stated above,
we hold that the goods in novenent were carried wthout the declaration
Form 18A/18C. Therefore, Section 78(2)(a) stood attracted. Moreover, in
the present case, there were no special circunstances indicated by the
assessee as to why the forms which were duly signed were not filled in.
Therefore, in our view the above judgnent in the case of D.P. Metals
(supra) has no application to the facts of the present case. As stated, we are
concerned with the bl ank declarati on Form 18A/18C whi ch has travell ed

wi th the goods in novenent, though signed, was |eft deliberately bl ank.

The decl aration Form 18A/18C i's like a return under the |ncome-Tax Act,
1961. The Assessing Oficer conpletes the assessnent on the basis of Form
18A/18C. If that formis left blank in all material respects then it is

i npossible for the/A.O to arrive at the taxable turnover of the assessee.
Therefore, in our view, the judgnent of this Court in D.P. Metals (supra)
has no application to the present case.

26 Bef ore concluding, we may nention that in this batch of civil appeals
we have civil appeals filed by the Departnment. These civil appeals relate to
cases where specified docunents did not acconpanied the goods in

noverment. The lead case in that regardis Cvil Appeal No.5240 of 2005 \026
Assi stant Commercial Taxes Oficer v. Ms. @Quljag Industries Ltd. filed

by the Departnent. W nake it clear that our judgnent is basically confined
to cases where bl ank/inconpl ete Form 18A/ 18C had acconpani ed t he goods

in movenent. Watever we have stated above is in the context of the

i nconpl ete Form 18A/18C travelling along with the goods in novenent.

However, Civil Appeal No.5240 of 2005 and such other civil appeals filed

by the State (Departnent) are those cases where the docurments were not
acconpani ed the goods in novenment, like, the bills of sale, bills of transport
etc. In Gvil Appeal No.5240 of 2005 the facts of which have been

reproduced herei nabove, show that the case was confined to documents not
acconpanyi ng the goods in novenent. Therefore, the said appeals stand on

a different footing. They have nothing to do with inconplete forns
travelling along with the goods in nmovenent. These civil appeals filed by
the State (Departnment) shall be decided in the |ight of the judgment of this
Court in D.P. Metals (supra). However, cases where goods in novement

wer e acconpani ed by Form No. 18A/ 18C wi t hout duly! si gned. but

inconplete in material particulars like description of goods shall be
governed by the | aw di scussed herei nabove by us.

27 For the aforestated reasons, we hold that Section 78(5) of the RST Act
1994 (Section 22A(7) of the RST Act 1954) is the section enacted to provide
renmedy for | oss of revenue and it is not enacted to punish the offender for
conmitting economc offence and, therefore, mens rea is not an-essentia

i ngredi ent for contravention of Section 78(2) of the RST Act 1994. That, the
breach of Section 78(2) would attract the | evy of penalty under Section 78(5)
in cases where the goods in novenent have travelled with an inconplete
Form No. 18A/ 18C. W accordi ngly uphol d the judgment of the Hi gh Court

of Rajasthan in Sales Tax Revision No.1023/2002 dated 14.10.03 (which is
annexed as page No.1 of the appeal paper book in Civil Appeal No.5197 of

2005 filed by Ms. @uljag Industries v. Commercial Taxes Oficer).

28 In the light of our judgnent, we direct the Departnent to di spose of
the cases in accordance with | aw enunci ated by us herei nabove.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 25

Accordingly the matters are remtted back to Comm ssioner (Appeals) to
decide the matter in accordance with | aw enunci ated by us herei nabove. The
civil appeals, preferred by the State as well as by the assessees, are
accordi ngly stand di sposed of with no order as to costs.




