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CASE NO. :
Appeal (civil) 3976 of 2006

PETI TI ONER
Tej Bahadur Ram

RESPONDENT:
State of UP. & Os

DATE OF JUDGVENT: 07/09/2006

BENCH
Dr. AR LAKSHVANAN & TARUN CHATTERJEE

JUDGVENT:
JUDGVENT
(ARl SI NG FROM SLP( C) No. 18692/ 2005)

Dr. AR ' Lakshmanan, J.

Leave granted.

Heard Dr. R G Padia, |earned Senior Counsel for the appellant
and M. Subhrajyoti Borthakur, |earned counsel for the
respondents.

This appeal is directed against the final judgnent and order dated
26.7.2005 of the High Court of Judicature at Allahabad passed in
Cvil Msc. Wit Petition No.51499 of 2005. The appellant filed the
wit petition before the H gh Court with the follow ng prayer:

[ a wit, order or direction in the nature of Certiorar
guashi ng the i npugned order dated 13.8.2004

passed by respondent no.3 (Annexure 4) so far it

relates to the petitioner only;

i a wit, order or direction in the nature of Mandamnus
conmandi ng the respondents to allowthe petitioner

to continue in service till 31.7.2007 the due date of

super annuati on age;

i Any other wit, order or direction which-this Hon'ble
Court deens fit and proper in the facts and

ci rcunst ances of the case.

The Hi gh Court dism ssed the wit petition filed by the appell ant
on the ground that there is no discretion to the Managenent for
extendi ng the age of retirenent of individual enployee, and
therefore, the decision of the Suprene Court has no application
Qur attention was also drawn to the judgment of the Suprene
Court in Hi ndustan Antibiotics Ltd. vs. The Workmen, reported in
AR 1967 SC 948. In our opinion, the High Court has rightly
di smssed the wit petition since there is no discretion to the
Managenent for extending the age of retirenment of individua

enpl oyee.

Qur attention was also drawn to Rule 2 of U P. State Electricity
Board (Enpl oyees’ Retirement) Regul ations, 1975, which deals
with date of compul sory retirenent and reads thus:
"2. Date of conpul sory retirenent:
(a) Notwi thstanding any rule or oder or practice hitherto
foll owed and except as provided otherw se in other
cl auses of this Regul ation, the date of compul sory
retirement of a Board's enpl oyee other than a Board s
enpl oyee in inferior service, is the date on which he
attains age of 58 years. He may be retained in service
after the age of compul sory retirenment with the previous
sanction of the Board in witing, but he must not be
retained after the age of 60 years except in very specia
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ci rcunst ances.

Dr. Padia subnitted that the Hi gh Court has erred in not
appreci ating that the guidelines provided under the Regul ati ons of
1975 particularly Regulation 2(a) for the Board did not provide that
as to when an enpl oyee should retire at the age of 60 years and
when he can continue beyond 60 years and for all practica
pur poses, there being no difference in the powers of the Board to
conti nue an enployee up to 60 years or up to any age what soever
wi t hout fixing even the maxi num age and such a provision is
totally hit by Articles 14 and 16 of the Constitution of India.

The said Rule gives discretion to the Managenent to retain the
enpl oyee in service after the age of conmpul sory retirenent with
the previous sanction of the Board in witing, but he must not be
retained after the age of 60 years except in very specia
circunstances. There is no discretion to the nanagenent for
ext ending the age of retirenment of individual enployee.

Dr. R G Padia, |earned Senior Counsel for the appellant, also
rai sed another-contention that the High Court has failed to
consi der that in accordance with Section 23(1) of the Uttar
Pradesh Electricity Refornms Act, 1999, passed by the U P.
Legi sl ature, when all the interests, rights and liabilities of the
Board vested in the State Governnment and nothing was |eft with

State Electricity Board, then all its officers and enpl oyees al so
becanme the officers and enpl oyees of the State Government

because on any other \interpretation the situation will be totally
i ncongruous as Board will only have enpl oyer w thout any funds

and properties and without any function. Toa query put by us as
to whether this point was raised before the High Court, Dr. Padia
drew our attention to the ground no.1 in the wit petition, which
reads thus:

"1. Because in view of Section 23 of the UP

Electricity Reforms Act, 1999, the petitioner became

enpl oyee of the State and, therefore, he is entitled to

get benefit of Rules franed by the State for this

enpl oyees hence entitled to be continue in service 'till

the age of 60 years."

Though the ground in regard to Section 23 of the U P. Electricity
Ref orms Act, 1999 had been raised, there is noindication fromthe
order inpugned that the said contention was argued before the

Hi gh Court. The High Court was not called upon to decide the

i ssue which was not argued before it. W have already extracted
the prayer nade in the wit petition. The prayer is to quash  order
dat ed 13. 8. 2004 passed by respondent no.3 insofar-as it relates to
the appellant and for a consequential mandamus commandi ng the
respondents to allow the appellant to continue in service til
31.7.2007 the due date of superannuation age. The appellant has
not questioned the validity of provisions of U P. State Electricity
Board (Enpl oyees’ Retirement) Regul ations, 1975.

Dr. Padia has cited AIR 1967 SC 948 (H ndustan Antibiotics Ltd.
vs. The Worknen of Kerala State Electricity Board) and drew our
attention to paragraph 39, which reads thus:

"The next question is the fixation of the age of
retirement for the enployees. The existing age of
retirement is 55 extendable to 60 years at the

di scretion of the managenent if the worknen are
considered suitable and if they are nedically fit and
nentally alert. The Tribunal raised the age of
retirement from55 years to 58 years but gave a

di scretion to the Conpany to continue an enpl oyee
after that age. The |earned counsel for the
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Wor kmen cont ended that the superannuation age

fixed by the Tribunal does not reflect the socia
changes that have taken place in the country and

has also ignored the judicial trend in that regard.
Rel i ance is placed upon the decision of this Court in
G M Talang v. Shaw Wal | ace and Co. Ltd., (1964)

7 SCR 424. Therein this Court held that the opinion
furni shed by the several docunents on record

clearly showed a consistent trend in the Bonbay
region to fix the retirement age of clerical and
subordinate staff at 60 years. In the course of the
judgrment, this Court noticed the Report of the

Nornms Conmmittee in which the foll ow ng opinion

was expressed:

"After taking into consideration the views of the
earlier Commttees and Conmi ssions including

those of the Second Pay Conm ssion the report of

whi ch has been rel eased recently, we feel that the
retirenment age for worknen in all industries should
be fixed 'at 60. Accordingly, the normfor retirenent
age is fixed at 60."

But it is said that the scope of the judgnent was
confined only to the Bonbay region and it should

not be extended to /the Poona region. A perusal of
the Tribunal’s Award shows that it foll owed the
decision given by it in the dispute of Shaw Wl |l ace
and Co. Ltd., which was reversed by this Court.

That part, the Tribunal also recognised that the
retirement age shoul d be raised fromb55 years to 58
years and that even thereafter discretion should be
given to the enployers to continue the enpl oyees

or not to do so. This indicates thatin the view of
the Tribunal, the retirenent age in the case of the
enpl oyees of the industry in qguestion could
reasonably be rai sed beyond 58 years. W do not
think it is proper to give a discretion to the conpany
to raise the age of retirenent or not to do so, for,
the vesting of such uncontrolled discretion on the
enpl oyer m ght | ead to mani pul ati on and
victimsation. W would, therefore, follow ng the
trend of judicial opinion, hold that the retirenent
age of the enployees of the Conpany shoul d be
raised to 60 years."

That decision was given in a case where under the Rule the age of
retirement was prescribed as 55 years extendable to 60 years at
the discretion of the managenent, if the worknmen were considered
suitable and if they were nedically fit and nentally sound. The
Supreme Court said this kind of discretion should not have been
left to the Managenent as it could result in manipulation and
victimzation and, therefore, the retirement age of the enpl oyee
shoul d be the upper age of 60 years. As already noticed, in the
case in hand, the Regulation fixes the retirenment age of 58 years.
The enpl oyee may be retained in service after the age of 58 years
with the previous sanction of the Board in witing, but he nmust not
be retained after the age of 60 years except in very specia
circunstances. | n our opinion, the decision of the Supreme Court
i s distinguishable on facts and has no application

The | earned counsel for the respondents subnitted that the Hi gh
Court is fully justified in passing the judgnment chall enged herein
and there is no perversity or illegality in the inmpugned judgment.
He al so subnitted that the decision of this Court in Hi ndustan
Antibiotics Ltd. (supra) has no applicability to the present case and
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the H gh Court has rightly distinguished the sane. He would
further subnit that the issue of augmenting the age of
superannuati on of the enpl oyees of the Corporation from58 years
to 60 years was considered both by the State Government as well
as by the Corporation, and the age of superannuation after due
consi deration was retained at 58 years. He would further submt
that the services of the appellant were never acquired by or vested
into the State Governnent and hence the appellant is not and
cannot be the enpl oyee of the State Governnent and as such the
Rul es of the State Government relating to age of superannuation
of their enployees do not ipso facto apply to the appellant.

We have carefully considered the rival subm ssions nmade by the
| earned counsel appearing on either side. W do not find any
nerit and substance in the argunents advanced by the | earned
Seni or Counsel for the appellant. We are, therefore, of the
opinion that thereis nowarrant for interference with the order
passed by the Division Bench of the H gh Court. The Civil Appea
stands di sm ssed. There will be no orders as to costs.




