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Undaunt ed by t he non-success before the Patna Hi gh Court and this
Court on selfsane issues the appellant has filed this appeal questioning
correctness of a judgnment of the Patna Hi gh Court which declined to
interfere with an order directing his detention by order dated 14.9. 1995
in terns of Section 12 of the Bihar Control of Crimes Act, 1981 (in
short "the Act’). | According to the appellant the order of detention was
wi thout authority in'law and, therefore, deserves to be nullified by
i ssuance of a wit of mandanus/certiorari under Article 226 of the
Constitution of India, 1950 (in short 'the Constitution'). By the
i mpugned judgnent dated 4.3.1997 the Patna Hi gh Court in C.WJ.C No.
144 of 1997 repelled the contention. It was held that the Act itself
provi des the procedure as to how the matter should proceed if the person
in respect of whomthe order of detention is passed is detained. It was
noted that he had a right to nake representation and also to be heard
bef ore the Advisory Board constituted under the Act. The procedure
indicated in the Act safeguards the rights avail abl e under Article 22 of
the Constitution. Reference was made to the earlier wit petitions
which were filed and it was noted that in the earlier wit petitions the
chal |l enges were on sinilar footings. Circunstances under which the order
of detention could be quashed at the pre-detention stage were
hi ghlighted by this Court in Additional Secretary to the Governnent of
India and Ors. v. Snt. Al ka Subhash Gadia and Anr. (1992 Supp (1) SCC
496) and according to the High Court this was not a case where the order
of detention could be nullified at the pre-detention stage. The Court
al so noticed that the appellant has tried to avoid process of law for a
| ong period and wanted to take advantage of that, which he cannot be
permtted to do and the | aw has to take its own course.

In support of the appeal, |earned counsel for the appell ant

submitted that the occurrence which formed foundation for the order of
detention relates to an incident which took place during an el ection and
with oblique notives the provisions of the Act affecting liberty of the
appel | ant has been used. The incident which formed the background of the
order of detention allegedly took place in March 1995, and since

appel lant tried to highlight the failure of the governnental machinery
in ensuring free and fair election, out of political vendetta the order
of detention has been passed at the behest of political |eaders. Geat
enphasis was laid on the order of detention which purportedly refers to
a notification dated 4.4.1994 issued by the Governnent which operated

till 30th June, 1994. It was urged that since the District Magistrate had
no aut hority under Section 12(2) of the Act to pass the order of
detention, the order of detention was clearly without jurisdiction. In

any event, after a long lapse of time stale matters should not be
allowed to be rekindl ed. According to himthe ratio in Al ka Subhash’s
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case (supra) has clear application to the facts of the case

In response, |earned counsel for the respondent-State submtted

that the scope of interference at pre-detention stage is extrenely
limted and the area has been clearly spelt out in Al ka Subhash’s case
(supra) and the appellant’s case does not fall to the situation
contenplated in said case. It is further submtted that the appellant
is not correct in saying that the District Magistrate had no authority
to pass the order of detention. These specific stands were taken in the
earlier wit petitions and were rejected. Even the special |eave
petition filed before this Court was withdrawn. In any event, the
notification of the Governnent of Bihar (Honme) Police Departnent, dated
20t h June, 1995 enpowered the District Magistrate to pass an order of
detention and the notification was operative till 30.9.1995 within which
peri od the order of detention was passed.

The case at hand shows how t he appellant has tried his best in

taking various dilatory tactics to deflect the course of justice. There
is no doubt that personal liberty is sacrosanct and has to be protected,
but a person who tries to draw red herrings to deflect the course of
justice and tries to take advantage of his own wongs has to be sternly
dealt with. It is relevant to note that the appellant had filed the
Crl.WJ.C. No. 702 of 1995 before the Patna H gh Court which was

di sm ssed on 16.2.1996. He filed SLP (Crl.) No. 941 of 1996 before this
Court which was w thdrawn on 15.4.1996. The second wit petition
Crl.WJ.C 369 of 1996 was filed and the sane was disnissed on
26.6.1996. The appellant was decl ared as absconder in terns of Section
16 of the Act by order dated 12.1.1997. Thereafter wit petition to
which this case relates was filed on 21.2.1997 which cane to be

di sm ssed by the inpugned judgnent dated 4.3.1997.

A prelimnary objection has been raised by the respondent-State as

not ed above stating that the parameters for entertaining petition
guestioning legality of the order of detention before execution has been
laid down in many cases, and the appellant has not made out a case for
interference before execution of the detention order

Before dealing with rival subm ssions, it would be appropriate to

deal with the purpose and i ntent of preventive detention. Preventive
detention is an anticipatory nmeasure and does not relate to an of fence,
while the crimnal proceedings are to punish a person for an offence
commtted by him They are not parallel proceedings. The object of the
| aw of preventive detention is not punitive but only preventive. It is
resorted to when the Executive is convinced that such detention is
necessary in order to prevent the person detained fromacting ina
manner prejudicial to certain objects which are specified by the
concerned | aw. The action of Executive in detaining a person being only
precautionary, the matter has necessarily to be left to the discretion
of the executive authority. It is not practicable to llay down objective
rul es of conduct in an exhaustive manner, the failure to conformto

whi ch should | ead to detention. The satisfaction of the Detaining
Authority, therefore, is a purely subjective affair. The Detai ning
Authority may act on any material and on any information that it may
have before it. Such material and information may mnerely afford basis
for a sufficiently strong suspicion to take action, but nmay not satisfy
the tests of |egal proof on which alone a conviction for offence will be
tenabl e. The compul sions of the prinordial need to maintain order in
soci ety w thout which the enjoynment of all rights, including the right
to personal liberty would | oose all their neanings are the true
jurisdiction for the aws of prevention detention. The pressures of the
day in regard to the inperatives of the security of the State and of
public order nmight require the sacrifice of the personal |iberty of

i ndividuals. Laws that provide for preventive detention posit that an

i ndi vidual s conduct prejudicial to the maintenance of public order or
to the security of State or corroding financial base provides grounds
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for satisfaction for a reasonable prognostication of a possible future
nmani festations of simlar propensities on the part of the of fender. This
jurisdiction has been called a jurisdiction of suspicion. The

conpul sions of the very preservation of the values of freedom of
denocratic society and of social order mght conmpel a curtail nent for

i ndi vidual liberty. "To, lose our country by a scrupul ous adherence to
the witten |aw' said Thonmas Jefferson "would be to | ose the | aw
itself, with life, liberty and all those who are enjoying with us, thus

absurdly sacrificing the end to the needs". This, no doubt, is the
theoretical jurisdiction for the [ aw enabling prevention detention. But
the actual manner of adm nistration of the |aw of preventive detention
is of utnobst inmportance. The law has to be justified by the genius of
its administration so as to strike the right bal ance between individua
liberty on the one hand and the needs of an orderly society on the

ot her.

The question whether the detenu or any one on his behalf is

entitled to challenge the detention order w thout the detenu submitting
or surrendering to it has been exam ned by this Court on various

occasi ons., One of the |eading judgnents on the subject is Snt. Alka
Subhash’s case (supra). In para 12 of the said judgnent, it was
observed by thi's Court as under:

"12. This is not to say that the jurisdiction
of the H gh Court and the Suprenme Court under
Articles 226 and 32 respectively has no role to play
once the detention \026punitive or preventive- is shown
to have been nade under the | aw so made for the
purpose. This is to point out the limtations, which
the High Court and the Suprene Court have to observe
whil e exercising their respective jurisdiction in
such cases. These linmtations-are nornmal and well
known, and are self-inposed as a matter of prudence,
propriety, policy and practice and are observed while
dealing with cases under all |aws. Though the
Constitution does not place any restriction on these
powers, the judicial decision have evolved them over
a period of years taking into consideration the
nature of the legislation or of the order or decision
conpl ai ned of, the need to bal ance the rights and
interests of the individual as against those of the
soci ety, the circunstances under which and the
persons by whomthe jurisdiction is invoked, the
nature of relief sought, etc. To illustrate these
limtations, (i) in the exercise of their
di scretionary jurisdiction the H gh Court and the
Supreme Court do not, as Courts of appeal or
revision, correct nere errors of |law or of facts,

(ii) the resort to the said jurisdiction is not
permtted as an alternative renmedy for relief which
may be obtai ned by suit or other node prescribed by
statute. Where it is open to the aggrieved person to
nove anot her Tribunal or even itself in another
jurisdiction for obtaining redress in the manner
provided in the statute, the Court does not, by
exercising the wit jurisdiction, permt the
machinery created by the statute to be by-passed;
(iii)it does not generally enter upon the

det erm nati on of questions which demand an el aborate
exam nati on of evidence to establish the right to
enforce which the wit is clainmed; (iv) it does not
interfere on the nmerits with the determ nation of the
i ssues made by the authority invested with statutory
power, particularly when they relate to matters
calling for expertise, unless there are exceptiona
circunmstances calling for judicial intervention, such
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as, where the determination is mala fide or is
pronpted by the extraneous considerations or is made
in contravention of the principles of natural justice
of any constitutional provision, (v) the Court may
al so intervene where (a) the authority acting under
the concerned | aw does not have the requisite
authority or the order which is purported to have
been passed under the lawis not warranted or is in
breach of the provisions of the concerned | aw or the
person agai nst whomthe action is taken is not the
person agai nst whomthe order is directed, or (b)
when the authority has exceeded its power or
jurisdiction or has failed or refused to exercise
jurisdiction vested init; or (c) where the authority
has not applied its mnd at all or has exercised its
power di shonestly or for an inproper purpose; (Vi)
where the Court cannot grant a final relief, the
Court does not entertain petition only for giving
interimrelief. If the Court is of opinion, that
there is no other convenient or efficacious renmedy
open to the petitioner, it-will proceed to
investigate the case on-its nerit and if the Court
finds that there is an infringement of the
petitioner’s legal rights, it will grant  fina
relief but will not dispose of the petition only by
granting interimrelief (vii) where the satisfaction
of the authority is subjective, the Court intervenes
when the authority has acted under the dictates of
anot her body or when the conclusion'is arrived at by
the application of a wong test or msconstruction of
a statute or it is not based on material which is of
a rationally probative value and relevant tothe
subject matter in respect of which the authority is
to satisfy itself. If again the satisfaction is
arrived at by taking into consideration material
which the authority properly could not, or by
omtting to consider matters, which it sought to
have, the Court interferes with the resultant order
(viii) In proper cases the Court also intervenes when
sone | egal or fundamental right of the-individual is
seriously threatened, though not actually invaded"

It is to be noted that as rightly subnitted by | earned counsel for

the respondent-State, that the plea that order of detention was passed
beyond the period authorized by the Governnent notification was not
taken before the H gh Court. Though such a plea in an appropriate case
can be considered by this Court for the first tinme yet in view of the
docunents brought on record the position is crystal clear that the
District Magi strate was authorized to pass an order of 'detention up to
30.9.1995. The nere fact that the detention order referred to an earlier
notification of delegation or source of power/Authority is no vitiating
factor, when there really existed a proper notification del egating such
power, on the date when the detaining authority passed the order of
detention and the subsequent notification was a continuation of the
fornmer. Therefore, the stand that the District Mgistrate has no
authority is equally untenable.

Learned counsel for the appellant stated that various categories

noted by this Court in Al ka Subhash’s case (supra) are not exhaustive
and are illustrative of the circunstances. According to him present
case clearly makes out ground for interference even at this stage when
order of detention has not been executed. We find no substance in this
pl ea.
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In Sayed Taher Bawaniya v. Joint Secretary to the Govt. of India
and Ors. (2000 (8) SCC 630) it was observed by this Court as foll ows:

"This Court in Al ka Subhash’s case (supra) was
al so concerned with a matter where the detention
order had not been served, but the H gh Court had
entertained the petition under Article 226 of the
Constitution. This Court held that equitable
jurisdiction under Article 226 and Article 32 which
is discretionary in nature would not be exercised in
a case where the proposed detenu successfully evades
the service of the order. The Court, however, noted
that the Courts have the necessary power in
appropriate case to interfere with the detention
order at the pre-execution stage but the scope for
interference is very limted. It was held that the

Courts wi Il interfere-at the pre-execution stage with
the detention orders only after they are prim facie
sati sfied:

(i) that the inmpugned order is not passed

under the Act which it is purported to have
been passed.

(ii) that it is sought to be executed
agai nst a wrong person

(iii)that it is passed for a wong purpose.

(iv)that it is passed on vague, extraneous
and irrel evant grounds, or

(v)that the authority which passed-it had
no authority to do so.

As we see it, the present case does not fall under
any of the aforesaid five exceptions for the Court to
interfere. It was contended that these exceptions are
not exhaustive. We are unable to agree with this
subm ssi on. Al ka Subhash’s case (supra) shows that it
is only in these five types of instances that the
Court may exercise its discretionary jurisdiction
under Article 226 or Article 32 at the pre-execution
stage. The appel l ant had sought to contend that the
order whi ch was passed was vague, extraneous and on
irrelevant grounds but there is no material for
maki ng such an averment for the sinple reason that
the order of detention and the grounds on which the
sai d order is passed has not been placed on record

i nasmuch as the order has not yet been executed. The
appel | ant does not have a copy on the sane, and
therefore, it is not open to the appellant to contend
that the non-existent order was passed on vague,
extraneous or on irrel evant grounds".

This Court’s decision in Union of India and Ors. v. Parasma

Ranpuria (1998 (8) SCC 402) throws considerable light as to what would
be the proper course for a person to adopt when he seeks to chall enge an
order of detention on the avail able grounds |ike del ayed execution of
detention order, delay in consideration of the representation and the

i ke. These questions are really hypothetical in nature when the order
of detention has not been executed at all and challenge is nade at pre-
execution stage. It was observed as under
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“I'n our view, a very unusual order seens to
have been passed in a pending appeal by the Division
Bench of the High Court. It is challenged by the
Union of India in these appeals. A detention order
under Section 3(1) of the COFEPCSA Act was passed by
the authorities on 13.9.1996 agai nst the respondent.
The respondent before surrendering filed a wit
petition in the H gh Court on 23.10.1996 and obt ai ned
an interimstay of the proposed order, which had
remai ned un-served. The | earned Single Judge after
hearing the parties vacated the ad interimrelief.
Thereafter, the respondent went in appeal before the
Di vi sion Bench and again obtained ad interimrelief
on 10.1.1997 which was extended fromtine to tine.
The wit appeal has not been still disposed of.

When the wit petition was filed, the
respondent. had not surrendered. Under these
ci rcunst ances, the proper order which was required to
be passed was to call upon the respondent first to
surrender pursuant to the detention order and then to
have all his grievances examined on nerits after he
had an opportunity to study the grounds of detention
and to nake his representation against the said
grounds as required by Article 22(5) of the
Constitution."

In Sunil Ful chand Shah v. Union of India and Os. (2000 (3) SCC
409) a Constitution Bench of this Court observed that a person may try
to abscond and thereafter take a stand that period for which detention
was directed is over and, therefore, order of detention is infructuous.
It was clearly held that the sane plea even if raised deserved to be
rej ected as without substance. |In fact, in Sayed Taher’'s case (supra)
the fact position shows that 16 years had el apsed yet this Court
rejected the plea that the order had beconme stale.

In view of the legal and factual positions highlighted above, this

is not afit case where any interference is called for, before execution
of the order of detention. The appellant, if so advised, may first
surrender pursuant to the order of detention and thereafter have his

gri evances exam ned on nerits.

The appeal is clearly without nerit, deserves dismi ssal which we
direct.




