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ACT:

State Service-Order’ of conpul sory retirenent-Power of
| nspector-General | of Police order if ampunts to punshment-
--If nust be subnitted to Governor-Constitutiion of India,
Arts. 166, 311-Rajasthan Service Rules, rr. 56, 244(2)-
Raj ast han Cvil Services (Cassification, Control and
Appeal ) Rules, 1958, rr. 14, 34-Rules of Businesses) rr. 21,
31(vii)Rajasthan General C auses Act, 1955 (VIII of 1955),
ss. 32(33), 32(75).

HEADNOTE:

The respondent in the present appeal was a Circle |nspector
in the Rajasthan State Service. He was conpulsorily retired
from service and the order was communicated to him by the
I nspector-Ceneral of Police. Thereafter he filed a wit
petition in the Rajasthan H gh Court challenging the order
The High Court allowed the wit petition on the ground that
r. 31 (vii (a) of the Rules of Business applied to a case of
conmpul sorly retirenent under r. 244(2) of the Rajasthan
Service Rules and as the papers had not been submitted to
the Governor the order of conmpulsory retirenent in the
present case was bad. The State of Rajasthan appealed to
this Court by way of special |eave.
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The nmain question before this Court was whether a -case of
conpul sory retirement under r. 244(2) of the Service | Rules
has to be submitted to the Governor under r. 31 (vii)  (a).
of the Rules of Business. It was further contended on
behal f of the respondent that r. 244(2). of the Service
Rul es contenpl ated an order of conpulsory retirement by the
CGovernment and not by the Inspector-General of Police as was
done in the present case. The respondent also contended
that since the order was not in the formprescribed by Art.
166 of the Constitution it was bad. H's |ast contention was
that by reason of s. 32(75) of the Rajasthan General C auses
Act, 1955, an order under r. 244(2) of the Service Rules
neans an order by the Governor.
Hel d, that compul sory retirenent provided in r. 31 (vii) (a)
is a conpulsory retirenent as a penalty and not conpul sory
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retirement of the other two kinds nanely (1) conpulsory
retirement on attaining the age of superannuation and (2)
conmpul sory retirement under r. 244(2), neither of which is a
puni shrent . It was not therefore necessary to submit the
paper s with respect to conpulsory retirenent of t he
respondent under r. 244(2) to the Governor

it is well settled that any defect of form in the order
woul d not necessarily nake it illegal and the only
consequence of the order not being in proper form as
required by Art. 166 is that the burden is thrown on the
CGovernment to show that the order was in fact passed by it.
The reconmendati on made by a high power conmittee for the
conpul sory retirenent of the respondent having been approved
by the Home M nister and by the Chief Mnister, by virtue of
r. 21 the inmpugned order is one nade by the Government.

The definition of ’'Government’ and ' State Government’ in the
Raj ast han General O auses Act does not support t he
contention of the respondent in the light of the above
interpretation of r. 31 (vii) (a) of the Business Rul es.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 299/62.

Appeal by special '| eave fromthe judgnent and order dated
February 23, 1961, of the Rajasthan High Court in D. B

Civil Wit No. 416 of 1960.

G C Kasliwal, Advocate,-Ceneral,for the State of Rajasthan
S. K Kapur and P. D. Menon for the appellants.
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Veda VWyasa and K. K Jain, for the respondent.

1963. January 24. The judgnent of the Court was delivered
by

WANCHOO, J.-This is an appeal by special |eave against the
judgrment of the Rajasthan Hi gh Court. ~The respondent was in
the service of the State of Rajasthan and at the materia

time was a circle inspector. He was conpulsorily retired
from service on Septenber 3, 1960 under r. 244 (2) of the
Raj ast han Service Rules, (hereinafter referredto as the
Service Rul es) . The order for his retirement was
conmuni cated to him by the Inspector General ~of Police
Raj asthan, on April 11, 1960. The respondent however nade
representations to the Governnment and the order was kept in
abeyance and was finally put into effect from Septenber ~ 3,
1960, after the Governnment had rejected the representation

The CGovernnent ordered on Septenber 2, 1960 that the order
of April 11, 1960 regardi ng conpul sory retirement should be
put into imredi ate effect. The respondent thereupon filed a
wit petition in the High Court and contended inter /alia
that the Inspector General of Police had no authority to
order his conpulsory retirement under r. 244 (2)- of the
Service Rules. He also contended that the order anobunted to
puni shment within the meaning of r. 14 of the Rajasthan
Cvil Services (Cassification, control and appeal) Rules,
1958, (hereinafter referred to as the Cassification Rules),
and therefore as it was passed wthout giving him an
opportunity to show cause as required under Art. 311 of the
Constitution, it was bad.

The petition was opposed on behal f of the state of Rajasthan
and it was contended that’ an order of conpul sory retirenent
under r. 244 - (2) of the Service Rules was not a puni shnent

within, the neaning of the Cdassification Rules, and
therefore -Art. 311
745

had no application to it. It was also urged that the order
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had been passed by the Governnment and not by the |[Inspector
CGeneral of Police, who had nerely acted in issuing the order
under the direction of the Governnent. The -case of the
appel l ants was that under r. 244 (2) of the Service Rules,
the Governnent had an unqualified discretion to retire any
of ficer conpulsorily if it was in the public interest so to
do, and provisions of Art. 311 of the Constitution would not
apply to such an order of conpulsory retirenment. The
appellant’s case further was that a high-powered Committee
had been set up under the chairmanship of the Chairman of
the Public Service Comm ssion to consider the cases of al
such officers whose retention in public service after
twenty-five years of service was not in the public’ interest
and that Commttee recomended the compul sory retirement of
the respondent. That recomendati on was put up before the
Hone M nister of the Governnent of Rajasthan, who accepted
the findings and recomendations of the Committee. The
matter was then put up before the Chief Mnister who agreed
with the Hone M nister and thereafter the Inspector Genera
of Police “was directed toorder the retirement of the
respondent.

Wien the matter cane to be heard in the H gh Court it was
subm tted on behalf of the respondent that under r. 31 (vii)
(a) of the Rules of ‘Business (hereinafter referred to as the
Busi ness Rules), all cases of conpulsory retirenent where
the appointing authority is the Governnent have to be
submitted to the CGovernor and the Chief Mnister. As in the
present case the matter was admittedly not submitted to the
Covernor, the order of conpulsory retirement even if it was
made by the Government was not l'egal as it was against the
Busi ness Rul es. The reply of the appellants to this
contention was that r. 31 (vii) (a) of the Business Rules
only applied to that kind of conpul sory retirenment which Was
inflidted as a
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puni shment under r. 14 of the Cassification Rules and not
to other cases of conpul sory retirenent. The Hi gh Court
however accepted the contention of the respondent that r. 31
(vii) (a) of the Business Rules applied to a case of
conpul sory retirenent under r. 244 (2) of the Service Rules,
and as the papers had not been subnitted to the Governor the
order of comnpul sory retirement in the present case was bad.
It therefore allowed the wit petition and set aside the
or der.

The main question that falls for consideration therefore is
whet her a case of conpul sory retirenment under r. 244 (2) of
the Service Rules has to be submitted to the Governor under
r. 31(vii)(a) of the Business Rules. There are three kinds
of compulsory retirenent provided in the various  rules
relating to services in Rajasthan. Firstly, conpul sory
retirement on proportionate pension is provided as a penalty
under r. 14 of the Classification Rules and this 'can be
ordered whatever may be the length of service of a civi
servant. Secondly, conpulsory retirenent is provided by r
56 of the Service Rules as a matter of course on a civi
servant reaching the age of super annuation, nanely, 5.5
years. And thirdly, compul sory retirement may be ordered
under. r. 244(2) of the Service Rules which provides that
the Governnent retains an absolute right to retire any
government servant after he has conpleted 25 years of
qualifying service without giving any reason and no’ claim
to special conpensation on this account will be entertained.
This right however will not be exercised except when it is
in public interest to dispense with the further service of a
gover nment servant.
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The contention on behalf of the respondent in the H gh Court
was that all kinds of conmpul sory retirenent have to be
referred to Governor under r. 31 (vii) (a) of the Business
Rules and reliance in this connection was placed on the
| anguage of the
747
rule. It is therefore necessary to set out r. 31 (vii) in
full.
"31. The follow ng classes of cases shall be
submitted to the Governor and the Chi ef
M ni ster before the issue of orders

(|) * * *
(II) * * *
(iii) * * *
(|V) * * *
(\/) * * *
(VI) * * *

(vii)(a) Proposals for dismssing, renoving
or "conpulsory retiring of any officer where
the appointing authority is the Governnent.
(b) Where ~a review petition is proposed to
be rejected and-it is against an order issued
after submission to the Governor under item
(vii)(a) of Rule 31.
(c) In‘a case where, on review, the Governor
decides to enhance the penalty already inposed
and the enhanced penalty is one of disnissal
renoval or conpul sory retirenment of an officer
whose appoi nting authority or appel | ate
authority i s Government."
There is no doubt that the words ""proposals for......
conpul sory retiring of any officer where the appointing
authority is the Governnent" appearing in item(vii) (a) are
general and are not qualified by the words "as penalty" and
may be open to the interpretation that all the three kinds
of compul sory’ retirenent nmentioned above nust be referred
to the
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Gover nor . But reading these words in item(vii)(a) in the
collocation in which they appear it seenms to-us that when
that itemtal ks of " compul sory retiring of any officer" it
is referring to conpulsory retirement as a penalty. The
words "conpul sory retiring of any officer"” follow the words
"dismssing" and " renoving". Now dismssing and renoving

are penalties provided by r. 14 of the Cassification Rules
and it seems to us therefore that in the collocation in
which the words "compulsory retiring" appear in item
(vii)(a) they nust be read as a penalty |like dism ssing and
renovi ng. Besides reference to cls. (b) and (c) of /item
(vii) to which the High Court did not refer at all /would
enforce this conclusion. Cause (b) says that ;,where a
review petition is proposed to be rejected and it is against
an order issued after subm ssion to the Governor under ' item
(vii)(a) of Rule 31", the matter must be referred to the
Governor, Cause (b) therefore refers to a review petition
relating to orders passed under item (vii)(a) for disn ssal

renoval or conpul sory retirement. Now there can hardly be
any reason for a review petition in the case of compul sory
retirement on reaching the age of superannuation ’'i.e. 55
years under r. 56. of the Service Rules. W further find
that review petitions are provided under the dassification
Rules in Part VIl and r. 34 of the Cassification Rules in
particul ar provides for Governor’'s powers to review. It is
obvious that when cl. (b) speaks of a review petition, it
must be referring to the review under Part VII of the
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Classification Rul es. Clause (b) therefore which is
confined to cases under cl. (a) which speaks of dism ssal
renoval or conpul sory retirement, shows that all these are
penalties as provided in r. 14 of the Cassification Rules.
Further cl. (c) provides that "where, on review the Governor
decides to enhance the penalty already inposed and the
enhanced penalty -is one of dismssal, renoval or conpul sory
retirement of an officer"” the matter nust | be referred to
the CGovernor. This
749

cl ause makes it perfectly clear that the conpul sory
retirement referred to thereinis a case of penalty and
there can in our opinion be no doubt when we read this
clause with cl. (a) that conpulsory retirement nentioned
therein nust also be of ‘the nature of a penalty. Taking al
the three clauses of item (vii) as a whole, it appears that
item (vii) provides for a conplete. scheme with reference to

three kinds of penalties, nanmely, dismssal, renpbval and
conpul sory retirement and makes it incunbent that cases of
this kind nust be referred to the Governor. W cannot

therefore agree with the H-gh Court that conpul sory
retirement provided in item(vii) (a) includes all the three
ki nds of compul sory retirement. It must therefore be held
that the contention of the appellants that conpul sory
retirenent provided “in item (vii) (a) is conpul sory
retirement as a penalty and not conpul sory retirenent of the
other two Kkinds, nanely, (1) conpulsory retirement on
attaining the age 'of superannuation and (2) conpulsory
retirement under r. 244 (2), neither of which is a
puni shment, is correct.  In particular Note 2 of r. 244 (2)
nmakes it perfectly clear that action thereunder is not a
penalty. This is further nade clear by Explanation (vi) to
r. 14 of the Cassification Rules, which provides that " |If
conpul sory retirenent of a Governnent servant in accordance
with the provisions relating to his superannuation or
retirement” is not a penalty. " Rule 56 of the Service Rules
is arule relating to superannuation and r. 244 (2) of the
Service Rules is arule relating to retirenent and both of
them do not anpunt to penalties in view of this Explanation
W are therefore of opinion that r. 31 (vii) (a) when it
speaks of conpulsory retiring of an officer -speaks  of
conpul sory retirement as. a penalty and not compulsory
retirement on reaching the age of superannuation or under r
244 (2). It is therefore not necessary to submt the papers
with respect to conpulsory retirement of- the respondent
under
750
244 (2) to the Governor. This was the only 'round on which
the Hi gh Court allowed the wit petition and therefore the
appeal nust succeed.
It is however urged on behalf of the respondent that r. 244
(2) of the Service Rules contenplates an order of conpul sory
retirement by Governnent and the order in the present  case
was not passed by the Government but by the |Inspector
General of Police. It is further urged that if it is  an
order of the Government it should be in the formrequired by
Art. 166 of the Constitution, and as it is not in that form
there is in law no order of the Governnent ordering the
conpul sory retirement of the respondent. The order is in
these terns

"The following Inspectors of Police are

conpul sorily retired from the Gover nirent

service under Rule 244 (2) of P.S. R
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Sohanlal, C I. Sanganer, Distt. Jaipur

There is no doubt that this order is not in the form
requi red under Art. 166 of the Constitution. But it is well
settled that any defect of formin the order would not
necessarily make it illegal and the only consequence of the
order not being in proper formas required by Art. 166 is
that the burden is thrown on 'the Governnent to show that
the "order was in fact passed by it. It has been stated on
behal f of the appellants that the order in question was
conmuni cated by the Inspector General of Police on the
direction of the Governnment. It will be noticed that the
order is in the passive voice. It does not say in the
active voice that the Inspector Ceneral of Police
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ordered the retirenent of the officers nentioned therein
though the inpression that a person wll get from it
certainly is that the order of retirenent was being passed
by the Inspector General of Police. Therefore, the burden
was thrown because of this defect in the formof the order
on the appellants to show that in fact the order was passed
by the CGovernment. ' hat has in our opinion been shown by
the production of papers fromthe relevent file by the
appel l ants. That shows that the recomendati on of the high-
powered Conmittee was approved by the Home M nister and the
Chief Mnister and the order of conpul sory retirenent was
thus passed by the Governnent of  Rajasthan. In this
connection we may refer to r. 21 of the Business Rul es. It
says that cases shall ‘ordinarily be disposed of by or under
the authority of the Mnister-in-charge except as  otherw se
provided by any other rule. ~The only exception is r.31
(vii) (a) and that we have held does not apply to a case of
compul sory retirement under r. 244 -~ (2).In t hese
circunstances the order was of government though it was
comuni cated by the | nspector Ceneral of Police and its form
was defective. In the circunstances the order of retirenent
havi ng been passed by a proper authority cannot be 'said to
be invalid in | aw

It is further urged that under the Rajasthan General C auses
Act, No. VIl of 1955, "Governnment' or "’the Governnent"
i ncl udes both the Central Government and any State
CGovernment under s. 32 (33) and "'the State Government”
neans under s. 32 (75) as from Novenber 1, 1956, t he
Covernor,and therefore when r. 244 (2) equires an order - by
the Governnent, there should be an order of the Governor.
Definitions wunder s. 32 are however to be read subject to
anything repugnant in the subject or context or to any
contrary intention, and that makes us back to the Business
Rules framed under Art. 166 of the Constitution, where the
power to deal with a
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case of this kind is given to the Mnister-in-charge | under
r. 21. ’'the definitions therefore of "Governnent"” and ', the

State Governnent in the Rajasthan General C auses Act are of
no help to the respondent once it is held that r. 31 (vii)
(a) of the Business Rules when it speaks of "conpulsory
retiring of any officer" refers only to conpul sory
retirement as a penalty under r. 14 of the dassification
Rul es and not to the two other kinds of retirenment (namely,
superannuation under r. 56 or retirement under r. 244 (2) of
the service Rules).

The appeal is therefore allowed and the order of the High
Court set aside. |In the circunstances we pass no order as
to costs.

Appeal al | owed.
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