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Leave granted. Heard counsel for the parties.

These appeals arise from a judgnment of the Himacha
Pradesh Hi gh Court disposing of eight wit petitions
t oget her.

Katha is a necessary ingredient in pan and pan nasal as.
Katha is derived fromthe khair tree. The central portion of
the tree is used for this purpose. These trees are found in
consi derabl e nunber in the State of Hi machal Pradesh. They
are also found in other States but it appears that one after
the other, various States have banned the cutting of khair
trees, with the result that those intending to manufacture
kat ha have been flocking to Hi nmachal Pradesh over the last
few years.

Till the year 1975, katha was being manufactured in the
State of Hinmachal Pradesh only by ’'bhattiwalas’ . Since the
manuf acture of katha requires extrenely cold conditions, it
is stated, the manufacture of katha was being undertaken in
bhatties only during the w nter season. |In the year 1975,
however, a nmechanised unit was established in the State by
Shankar Tradi ng Conpany for the nmanufacture of katha. The
manuf acture of katha can go on round the year 'in a
mechani sed unit. The mechanised wunit consunes far larger
quantities of khair wood than all the bhatties put together

H machal Pradesh is an industrially backward State.
Li ke other States, it too has been evolving schenes for
encouragi ng the industrialisation of the State. By a
Notification dated My 13, 1974, the Covernor of Hi machal
Pradesh established the Industrial Projects Approval and
Revi ew Authority (1PARA) conprising Chief Secretary to the
Covernment, Secretaries to the Departnments of Miltipurpose
Projects and Power, Public Wrks, Industries and Finance
besi des Chairnman of the Hi nmachal Pradesh State Electricity
Board, Chief Conservator of Forests, Chief Engineer, P.WD
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and the Director of Industries. The ternms of reference and
the activities to be undertaken by the | PARA were specified
as under
"(i) To act as the focal point for
di ssem nation of information regarding
programes of Governnent assistance and
i ncentives to entrepreneurs.
(ii) To receive all application for
setting up of factories in medium and
| arge scal e sector.
(iii) To process the applications
for establishnent of new industries and
sel ect projects for Governnent approval.
(iv) To arrange all necessary assistance
required for t he successfu
i mpl enent ati on of approved projects from
various Covt.  Departnents and to act as
the channel~ of correspondence and the
coor di nati ng agency bet ween the
entrepreneurs and vari ous concer ned
CGovt . Departnents.
(v) To review the progress of approved

proj ects.

(vi) To reconmend necessary changes. in
the Gover nirent policy regarding
I ndustrial Developnent in the |I|ight of

experi ence gai ned.

(vii) Such ot her matters as t he

CGovernment may - refer of delegate to the

Authority fromtime to time."

(Enphasi s added)

On  Novenber 29, 1990 |PARA was abolished by the
Covernment. It appears to have been revived later. By
Notification dated Septenmber 3, 1993, the President of India
(H machal Pradesh was then —under the President’s rule)
reconstituted |PARA with a nore expansive nmenbership. The
terns of reference and the activities to be undertaken by
the | PARA, however, renmained the sane as were contained in
the Notification dated May 13, 1977. It is stated that
during the period | PARA was not in existence, the Director
of Industries, Hi nmachal Pradesh was | ooking after that work.
Appl i cations recei ved from entrepreneurs pr oposi ng
establishment of industrial units in H machal Pradesh were
bei ng processed in the first instance by I PARA - and during
the period when | PARA was not in existence, by the Director
of Industries.

Several units applied to |PARA/ D rector of 1ndustries
during the years 1992 and 1993 proposing to establish

nmechani sed units for manufacturing katha. In all, fifteen
units applied but we are concerned only with eight such
units in these appeals. W shall, therefore, state the

particulars with respect to these eight units only:

As indicated in the Table, the applications mde by
these units were considered by the sub-committee of | PARA
which granted "approval" to all the applicants. Since the
sai d "approval" was supposed to be provisional in nature,
all the proposals were put up for fuller consideration
before the full commttee of |PARA. The full committee net
on August 28, 1993 and decided to recomrend wunits at
S1.Nos.1 to 3 and 5to 7 for government’s approval. It
rejected the proposals of others including the wunits at
S1.Nos.4 and 8 in the Table on the ground that they failed
to take any steps to set up the factories pursuant to sub-
conmittee’'s approval . The matter was then placed before H E.
The Gover nor.
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Qut of the said six units, only the first three units
have been approved by the Governor. In the case of units at
S1.Nos.5 to 7, the Governor has declined to approve. This
deci sion was taken by the Governor of Hi nachal Pradesh on
Sept enmber 15, 1993. The proceedi ngs of the neeting of | PARA
held on August 28, 1993 and the order of H E. The Governor
have been placed before us. (H nmachal Pradesh was under the
President’s rule then.)

Just about the tine the Governor (governnent) was
taking his decision, Wit Petition No.1455 of 1993 cane to
be filed by Sri Yogendra Chandra, ML.A for issuance of an
appropriate wit restraining the government frompermtting
the establishnent of any  katha units in the State on the
ground that such establishment would lead to indiscrimnate
felling of Kkhair trees which woul d have a deep and adverse
ef fect upon the environnment —and ecology of the State. He
submitted that the raw material available in the State
(khair trees) for manufacturing katha is not sufficient to
sustain the proposed industries, ~as nmany as fifteen in
nunber, and- hence no perm ssion should be granted for new
units. Soon afterwards, = Shankar Tradi ng Conpany, the
exi sting nechanised unit, filed Wit Petition No.1475 of
1973 for an appropriate wit restraining the Government of
H machal Pradesh from granting perm ssion for establishnent
of any new unit /on “the ground that the raw nmateria
available in the State is not adequate to sustain any new
units. According to this petitioner, the entire raw nateria
available is hardly sufficient to meet its own requiremnent
and the requirement. of bhattiwalas. It relied upon an
agreement entered into with the Governnment of H nacha
Pradesh whereunder fifty percent of the raw nmateria
extracted in a year has to be sold to it.

Soon after the Governor’'s decision aforenmentioned was
comuni cated to the concerned parties, three wit petitions
cane to be filed by the wunitsat Sl1.Nos.5to 7 in the
af orementi oned Table, viz., Wit Petition No.1576 of 1993 by
Dev Bhoom Industries, Wit Petition No. 1590 of 1993 by
Ganesh Wbod Products and Wit Petition No.145 of 1994 by
Naman Whod Products. Two other Wit Petitions, No.1479 of
1994 and 611 of 1994 were filed by Indian Wod Products and
Chander Katha Products. There was yet another wit petition
(1489 of 1993) filed by one Ved Prakash espousing the cause
of Bhattiwal as.

After hearing the parties and perusing the relevant
records, the High Court dismssed Wit Petition Nos.1455 of
1993 and 1475 of 1993 filed by Sri Yogendra Chandra and
Shankar Tradi ng Conpany respectively. It allowed Wit
Petition Nos. 1576 of 1993, 1590 of 1993 and 145 of 1994 and
guashed the orders of the Governnent refusing permissionto
these three persons to establish their units. So far as the
wit petitions filed by Indian Wod Products and- Chander
Katha I ndustries (Wit Petition Nos. 1479 of 1993 and 611 of
1994) are concerned, they were allowed with a direction to
the authorities of the State to reconsider their case in the
light of the observations nmade in the judgnment. S.L.P.(CO
Nos. 12754-58 of 1995 are preferred by the State of H macha
Pradesh, S.L.P.(C No.11082 of 1995 is preferred by Yogendra
Chandra and S.L.P.(C) Nos.11086-11089 of 1995 by Shankar
Tradi ng Conpany agai nst the judgnent of the Hi gh Court.

The | earned Additional Solicitor GCeneral, Sri V.R
Reddy, submtted that the provisional registration or
"approval", as it is <called by |PARA did not confer any
right upon any of the units inasnuch as the said "approval"
was subject to final approval by the governnent. The
CGovernor has taken into consideration the availability of
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raw material in the State and arrived at the concl usion that
it can sustain only three units viz., Doon Katha, Oient
Herbs and Sagar Katha besides the existing one. O these
three wunits, Doon Kat ha is a very small wunit; its
consunption is almost as much as that of a bhatti. Thus, in
truth, only two units have been permtted. It is true that
the | PARA recommended the case of six units, viz., the three
units aforesaid and Ganesh Wod Products, Naman Wod
Products and Dev Bhooni |Industries but the Governor did not
agree with the said recomendation and selected the first
three wunits applying the principle ’'first cone, first
served’. No valid objection can be taken to the orders of
the government since they are conceived in public interest
keeping in viewthe availability of the raw material. The
| earned Additional Solicitor General submtted that the H gh
Court exceeded the well ~recognised constraints of wit
jurisdiction in taking upon itself the determ nation of the
avail ability of ~raw material and on that basis quashing the
orders of 't he governnent.

Sri. ‘K.~ Madhava Reddy, learned counsel for Sri Yogendra
Chandra submitted that the H gh Court was not justified in
holding that the appellant Yogendra Chandra cannot be
"accepted as a public spirited citizen approaching this
Court to protect the public interest", merely because he was
not able to place before the Court reliable data in support
of his allegation of illicit felling of trees in the past.
Learned counsel contended that while rightly holding that
there was no evidence of collusion between Yogendra Chandra
and Shankar Tradi.ng Conpany, the Court erred in not
entertaining his wit petition as a bonafide public interest
litigation.

Sri P.P. Rao, learned counsel appearing for - Shankar
Tradi ng Conpany submitted that the raw nmaterial available in
the State is not sufficient to feed any new units and that
this fact has been repeatedly brought to the notice of the
government by the Chief Conservator of Forests, who nust be
deened to be the person fully aware of the true situation
regarding the availability of raw material. Learned counse
submitted that the permission granted to the respondent-
units is in violation of the provisions of several statutes,
both Central and State.

Sri Dushyant Dave, |earned counsel appearing for Ganesh
Wbod Products (one of the respondents in these appeals)
submitted that after the introduction of the New Industria
Policy (Liberalisation Policy) and the notifications issued
in that behalf by the CGovernnent of India, a citizen of this
country has an unquestioned and an absolute right to
establish a small-scale industry at any tine, at any place
and of whatever capacity he may choose. He submtted that
Katha i ndustry is not governed by Industries Devel opnent
(Regul ation) Act, 1951, (I.D.R Act) hence no licence or
perm ssion is necessary fromthe authorities under the said
Act for establishing a katha factory, nore so in the snal
scal e sector. The governnent’s duty is nmerely to register
the units being set wup. It is bound to register any and
every application for establishing a small-scale industry
and it has no power to cancel, revoke or disapprove such
registration. Learned counsel subnmitted further that on the
basi s of approval granted by |IPARA, the governnment granted
registration to Ganesh Wod Products on June 21, 1993 and
has communicated the same to it. |Indeed, by a subsequent
conmuni cati on dated 18th August, 1993, the governnent
restricted its capacity to 3600 netric tons (2400 cu
neters). Even the full | PARA neeting held on August 28, 1993
recormended the case of Ganesh Wod Products. The rejection
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by the Governor is based on no reasons and is, therefore,
liable to be set aside as an arbitrary decision. Learned
counsel relied wupon certain material in support of his
proposition that the particulars of raw material avail able
inthe State is more than sufficient to sustain not only the
three units permtted by the Governor but also the three
units recomended by the IPARA in its nmeeting held on August
28, 1993. He submitted that bonafides of Sri Yogendra
Chandra are suspect and that he has been put up really by
Shankar Tradi ng Conpany. So far as Shankar Tradi ng Conpany
is concerned, the |learned counsel submitted that it is
seeking to nerely ensure that all the raw material in the
State is reserved for itself by excluding all other units.
It is submitted that in the interest of growers of khair
trees and in the interest of public and the State of
H machal Pradesh, new units nust be allowed to cone up.

Sri Gopal Subramaniam |earned counsel for Dev Bhoomi

(anot her r espondent in t hese appeal s) ur ged f our
contentions:
1. that the order of the Governor nade w thout notice to

affected parties is in violation of principles of natura
justice since no notice was given to them before refusing
approval ;.

2. that the Hi gh Court” was justified in going into the
nerits of the case and quashing the orders of the Governor
on nerits in the particular facts and circunstances of the
case;

3. that the State Government is not wthout power to
regul ate the supplies of rawmaterial in case it think it
necessary or expedient. There are enough enact nent s
enpowering it to do so

4, The recomendati ons of IPARA nmade in its neeting held
on August 28, 1993 were considered decisions arrived at
after taking into consideration all aspects of the matter.
It applied a legitimte criteria in diseinguishing Ganesh
Whod Products, Naman Whod Products and Dev Bhoom Industries
fromothers. |PARA was of the opinion that no new units
should be permtted but those units that have already acted
upon the approval granted by | PARA should be allowed to cone
up and function. The GCovernor’s action is devoid of any
reasons. The alleged protests of Chief Conservator  of
Forests contained in his letters are of no significance in
view of the fact that though he was a nmenber of |PARA, he
never recorded his protest to any of the approvals granted
to several units.

Learned counsel further pointed out that khair trees
were included in the Schedule to the H machal  Pradesh Forest
Produce (Regul ation of Trade) Act, 1982 by Notification
dated April 30, 1991 but that the sanme was deleted by
another Notification issued on Novenber 18, 1991. In this
view of the matter, the |learned counsel contended, the
Governor’'s action is unsustainable in | aw

M s. Roxana Swary, |earned counsel appearing for the
Naman Wyod Products (another respondent) supported the
contentions of Sri Dave and Sri Gopal Subranmani am

Sri Arun Jaitley, |earned counsel appearing for Indian
Wod Products and the |earned counsel for Chandra Katha
respectively (respondents) submitted that they too had acted
upon the approval granted by |IPARA and have invested
substantial anmounts in acquiring the land and setting up the
units and if only they had been given an opportunity, they
woul d have established their contention. They supported the
subm ssions of Sri Gopal Subramani am and Sri Dave.

Sri Dholakia and Sri M S. Ganesh appearing for Sagar
Katha (yet anot her respondent) di sputed the severa
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contentions raised by the | earned counsel for the appellants
and subnmitted that the CGovernor has rightly granted
perm ssion to Sagar Katha and that there are absolutely no
grounds to interfere with the sane at the instance of
Yogendr a Chandr a or Shankar Tr adi ng Conpany. Sri
Bal akri shnan, |earned counsel for Oient Herbs advanced
subm ssi ons on the sane |ines.

LAW APPLI CABLE

Katha industry is not in the schedule to the Industries
Devel opment and Regul ation Act. The provisions regulating
the establishnent of industries contained in the said Act,
therefore, have no application to this industry. There is no
correspondi ng enactment nade by the legislature of the State
of Hi machal Pradesh governing t he est abl i shnent of
industries sinmilar to lI.D.R. Act. At the sane tinme, by
virtue of Entry 24 of List-1l of the Seventh Schedule to the
Constitution, "industries"- subject, of course, to the
provisions of Entries 7 and 52 of List-1 - is a nmatter
within the exclusive province of the States. In the absence
of an enactment, the executive power of the State extends to
the said subject matter [Rai Sahib Ram Jawaya Kapur And Os.
v. State of Punjab (1955 (2) S.C.R 225)]. The Hi macha
Pradesh Government has not only evolved a forest policy but
has also franed certain guidelines with a view to encourage
the industrialisation of the State. It  has constituted
| PARA, as far back ~as 1974, with the  sanme purpose. The
functions of the said authority have -been the sane
t hroughout, viz., to act as the focal poi nt for
di ssem nation of i nformati on regarding pr ogr ammes of
government assi stance and -incentives to entrepreneurs
generally. In particular, itis enmpowered "(ii) to receive
all applications for setting up of factories in nmedi um and
| arge scale sector and (iii) to process the applications for
establishment of new industries and select projects for
government approval ". Indubitably, clause (iii) takes in
industries in small scale sector as well. The authority is
further required "(iv) to arrange all necessary assistance
required for the successful inplenentation of the approved
projects from various governnent departnents and to act as
the channel of correspondence and as the coordinating agency
between the entrepreneurs and various concerned governnent
departnments”. In short, this authority is to act as the
nodal agency. It is also expected to review the progress of
approved projects and to recomrend necessary changes - in
government policy regarding industrial developrnent in the
i ght of experience gained.

W may reiterate that |1PARA is not established under
any statutory provision and its acts and proceedi ngs do not
have any statutory sanction. The idea is to encourage new
industries and to provide necessary assistance to them The
nore relevant function of the authority fromthe point of
view of the controversy herein is the power, or function, as

it my be called, "to process the applications for
establishnment of new industries and select projects for
government approval". This clause nmkes it <clear that the

function of the authority was not to grant approval for any
new i ndustry but only to process their applications and to
sel ect projects for governnent’s consideration; it was for
the government to approve them It is equally relevant to
note that the Notifications constituting or reconstituting
the I PARA do not say anywhere that no industry can be
established wunless it applies to IPARA or wunless its
application is processed by |PARA, nor do they say that
unl ess approved by the GCovernnent, no industry can be
established in the State. This neans that if there are any
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enactments or other statutory provisions governing the
establ i shnent of industries, they have to be complied with
by the intending entrepreneurs. The | PARA or the Governnent
of Hi machal Pradesh propose neither add to those provisions
nor do they purport to detract therefrom

Evidently because it was in their interest, the fifteen
units proposing to establish katha factories in H macha
Pradesh (including the units concerned in this batch of
appeal s) applied to IPARA - and during the period the | PARA
was not in existence, to the Director of Industries - for
approval of their projects. They knew full well that if
their applications are approved by the government, they wll
have several advantages in the matter of acquiring |and,
obt ai ni ng power connection, obtaining water supplies and in
various other matters relevant to successful establishnent
and running of the -industry. Now, it cannot be denied that
the power to approve includes the power to decline approva
and the power to disapprove. And that is all that has
happened now. -~ The Governnment of Hi machal Pradesh has chosen
to approve ~only three wunits, viz., Doon Katha, Sagar Katha
and Orient  Herbs and it has refused to approve the rest
i ncl udi ng Ganesh Wod Products, Naman Wod Products and Dev
Bhoom |Industries (Hari Krishan). So far as |Indian Wod
Products and Chander Katha Products are concerned, their
cases were not even put up to the governnent because their
cases were rejected even by the | PARA. Wen this is done, it
is argued by | earned counsel, Sri Dave, appearing for Ganesh
Wod Products that the government has no power to decline
the approval or to disapprove  the provisional approva
granted by | PARA. " Learned counsel contended that the
government can only register—an unit but it cannot de-
register it nor can it refuse to register “it. W cannot
agree. The notifications constituting | PARA, whet her of 1974
or of 1993, do not speak of registering any wunit. The
argument of the learned counsel, therefore, neans that any
and every application for establishment of new industry nust
necessarily be approved by the (governnent and that the
government has no power to refuse to approve nor can it
di sapprove any provisional approval granted earlier. W are
unable to wunderstand or appreciate the |[|ogic behind this
argunent, nore particularly, in view of the further
contention of the |earned counsel that since the I.D R Act
does not govern the establishnment of this industry and al so
because of the liberalisation policy introduced by the
Central CGovernnment in 1991, no perm ssion of any authority
what soever is required for establishing the katha industry
in small scale sector. |If the contention of the |earned
counsel is that by virtue of the liberalisation policy or by
virtue of the position of law obtaining as on today - as
understood by him- a citizen of this country has an
absolute and wunbridled freedomto establish any snall scale
i ndustry anywhere in the country, he is free to do so. The
i mpugned order of the government does not say that he
cannot. It does not prohibit him from establishing the

industry. Al that the governnent says, and neans, is that
if any one wants to cone to it or to the authority
established by it, viz., [|PARA for approval then he nust

submit to the reginen established by the governnent in that
behal f and to its policies. Wiile approving the projects, it
is certainly open to the government to say that having
regard to the availability of the raw naterial it shall not
approve nore than a particular nunber of wunits in a
particular industry or of nore than a particular capacity.
It is entitled to say that the available raw material in the
State should be exploited in an even and bal anced nanner
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keeping in mnd the availability of the raw material in the
years to cone. It is entitled to make an estinmate of the raw
material available fromthe government sources as also from
the private sources and say that the raw material so
avai l abl e can feed only so many industries and no nore.

W may nmke it clear that we do not approve or accept
the contention urged by Sri Dave that as on today there is
no | aw preventing any person from establishing any industry
anywhere so long as it is not governed by the |I.D.R Act.
That question does not arise in these wit petitions and
appeals. Al that we have stated is that if that is what any
person thinks, it is for him to act according to his
conviction and take the consequences, if any, of his action

In short, the position is this: the inpugned order of
the Government of H nachal Pradesh (nade by the Governor of
H rmachal Pradesh) on Septenber 3, 1993 is not traceable to
any statutory provision or statutory power. It is made in
exercise of its executive power. VWiile acting in its
executive capacity, the governnment is entitled to |ay down
policies and preferences in the interest of State, its
econorny and keeping in viewthe National Forest Policy,
H machal Pradesh Forest Policy and the Central and State
enactnments relevant in that behalf. The only obligation of
the State in such ‘an event would be to extend a fair and
equitable treatnent to all persons com ng before it. Having
approached the |PARA and the governnent for approval, the
respondents (persons intending to set up katha units) cannot
- when the approval is refused - turnround and say that the
governnment has no power to refuse approval. They cannot be
heard to say so. It.is not asif - be it reiterated - the
government has prohi bited the sai d respondents from
establishing their factories in the State. The approval and
non-approval or disapproval, as it my be called, is
administrative in nature. |If anyone w shes to seek approva
fromthe governnent, he has to abide by the governnment’s
policies and guidelines evolved or enunciated in that
behal f.

Lest our observations herei nabove nay be m sunderstood,
we may nention a few of the enactments - without trying to
be exhaustive - governing the establishnment of forest-based
i ndustries, whether small scale, nedium scale or |arge
scal e. They are:

"Central Acts:

1. WIldlife Protection Act, 1972.

2. The Water (Prevention and Contro

of Pollution) Act, 1974 (anended in 1978

1988 and later).

3. The Forest (Conservation) Act, 1980

(as anmended in 1988).

4, The Air (Prevention and Control of

Pollution) Act, 1981 (as anended in

1988) .
5. The Environnent (Protection) Act,
1986.
6. The |Industries Devel opnent and
Regul ation Act, 1951 (as anended from
time to tine) - to the extent it is

appl i cabl e.

H MACHAL PRADESH ENACTMENTS

1. The H. P. Private Forests Act, 1954.
2. The H. P. Land Preservation Act,
1978 and the Rul es nmade thereunder

3. The Hi machal Pradesh Forest Produce
(Regul ati on of Trade) Act, 1982.

4. Vari ous Muni ci pal / Panchayat and
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Devel opnent Acts, wherever applicable."

Wiile we do not think it necessary to refer to all of
them it would be sufficient to refer to certain provisions
of the Environnent (Protection) Act, 1986 and the rul es nmade
thereunder and to refer briefly to the scheme of the
H machal Pradesh enactnments. The preanble to the Environnent
(Protection) Act reads:

"An Act to provide for the protection

and i nprovenent of environment and for

matters connacted therewith

Wer eas deci sions were taken at the

United Nations Conference on the Human

Envi ronnent hel d at St ockhol min June,

1972, in which India participated, to

take appropriate steps for the

protection and inprovenent of human

envi ronnent ;

And whereas it is considered necessary

further to inplement the decisions

afor'esaid in so far as they relate to

the protection and i nprovenent of

envi ronnent and the prevention of

hazards to human-bei ngs, other |iving

creatures, plants and property.™

Clause (a) of ~Section 2 defines the expression
"environnent" in a conprehensive nmanner to take in al
factors affecting environment including preservation of
forests. It reads:

"’ Envi ronment’ i ncludes water, air and

| and and the inter-rel ati-onship which

exi sts anong and between water, air and

| and, and human bei ngs, other living

creatures, plants, ncro-organi smand

property.”

Section 3 empowers the Central Governnent "to take al
such nmeasures as it deens necessary or expedient for the
purpose of protecting and inproving the quality of the

envi ronnent and preventing, control ling and abati ng

environnental pollution". Sub-section (2) of  Section 3

el aborates the powers of the Central Covernnent. It says:
"(2) In particul ar, and wi t hout

prejudice to the generality of the
provi si ons of sub-section (1), such
neasures nmay i ncl ude nmeasures with
respect to all or any of the followng
matters, nanely:-

(ii) Planning and execution of a nation-
wi de progranmme for the prevention,
control and abatenment of environnmenta

pol | uti on;

(iii) | ayi ng down standards for the
quality of environment in its various
aspects;

(v) restriction of areas in which any
i ndustries, operations or processes or
class of i ndustries, operations or
processes shall not be carried out or
shall be carried out subject to certain
saf eguards; ... ..
Section 6 confers upon the Central Governnent the power
to nake rules in respect of all or any of the natters
referred to in Section 3. Section 6(2) (e), in particular
enpowers the Central CGovernment to make rules providing for
"(e) the prohibition and restrictions on the location of
industries and the carrying on of processes and operations
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in different areas".

Rul es have been framed under the Act. Rule 5 deals with
"(P)rohibition and restriction on the |ocation of industries
and the carrying on processes and operations in different
areas". Sub-rule (1) of Rule 5, insofar as it is relevant,
may be quot ed:

"(1) The Central Governnent nay take

into consideration the followi ng factors

while prohibiting or restricting the

[ ocation of industries are carrying on

of processes and operations in different

(iv) The t opogr aphic and climatic
features of an area.
(v) The biological diversity of the

area which, in the opinion of the
Central CGover nirent needs to be
preserved

(vi) /Envitonnental |y conpati bl e | and
use.

(vii) Net adverse envi ronnent a
i mpact likely to be caused by an

i ndustry, process or _operation proposed
to be prohibited or restricted.”
These provisions “establish and enphasise the power of

the Central CGovernnment to regul ate the | ocation of
i ndustries which also includes the power to prohibit their
establishnent as well. Having regard to the objectives

underlying the Act and the alarming dimnution of forest
cover in the country, the said provisions should be
understood not so nuch as conferring powers on the Centra
Covernment but as creating an obligation uponiit to exercise
those powers for achieving the objectives underlying the
Act. It is absolutely essential that the Central Governnent
i ssues orders under and as contenplated by Rule 5, if not
al ready i ssued.

The Hi machal Pradesh Forest Produce (Regulation of
Trade) Act, 1982 contains elaborate provisions regulating
sal e, purchase, transfer and trade of forest produce
including the forest produce fromprivate lands. It is, of
course, true that khair trees were first included in the
Schedule to the Act in April 1991 and deleted in Novenber
1991, but it can always be included in the schedul e again
if the governnment thinks it necessary, as contenplated by
Section 18 of the Act. The Act permts governnent nonopoly
inthe mtter of sale of forest produce covered by the Act.

The Hi machal Pradesh Land Preservation ~Act, 1978
confers extensive powers to regulate, restrict, prohibit
cutting of trees and their renoval fromnotified areas. So
does the Himachal Pradesh Private Forests Act, 1955 contain
el aborate provisions enpowering the State Governnent to
prohibit the cutting and felling the trees in the specified
private forests. The provisions of these Acts have a crucia
bearing on the establishment and running of forest based
i ndustri es.

THE SI GNI FI CANCE OF FOREST WEALTH AND
| TS | MPACT ON ENVI RONMVENT AND ECOLOGY

It is well to renmenber that nmanufacture of katha
requires cutting of khair trees. Only the central portion of
the trunk of the tree is used for the manufacture of katha
and the rest is of no use except perhaps as firewod. The
nore the nunber of industries, the nore pressure there wll
be for cutting these trees. Hi machal Pradesh is a hil
State. The considerations of environnent and ecology and
preservation of forest wealth are absolutely relevant
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consi derations which the governnment nust keep in mnd while
devising its policies and programmes. A brief exam nation of
the inportance and the fundanmental significance of forests
inthe matter of environnent and ecol ogy would be in order
at this juncture.

The report of the "Wrld Comm ssion on Environment and

Devel opnent” constituted by the United Nations and chaired
by the then Prime Mnister of Norway, Gro Harlem Brundtl and
contains certain facts and warnings which are relevant to
the present context. We nay refer to a few of them
*
The excerpts are drawn fromthe book "Qur Conmon Future:
Worl d Conmmi ssion on Environment and Devel opnent” published
by Oxford University Press in 1987. India was represented on
this Conmission by its representative Sri  Nagendra Singh
The Report was sutmitted in the year, 1987.

"There has been a growing realisation in nationa
governments and mul-tilateral  institutions that it is
i npossible to separate econom c  devel opment issues from
envi ronnent i ssues; many forns of = devel opnent erode the
envi ronnental resources upon which they nust be based, and
envi ronnent al degradati on can under m ne econoni ¢
devel opnent. Poverty -is a major cause and effect of gl oba
environnental problens. It is therefore futile to attenpt to
deal with environnental problens wi t hout a br oader
perspective that enconpasses the factors underlying world
poverty and international inequality..........

....many present devel opnent trends | eave increasing numbers
of people poor and vulnerable, ~while at the sane tinme
degrading the environment. How -can such devel opment serve
next century’s world of twice as many people relying on the
sane environment ?

....Mre than 90 per cent of the increase (in population)
will occur in the poorest countries.....

Meanwhil e, the industries nost~ heavily reliant on
environnental resources and nost- heavily polluting are
growi ng nost repidly in the devel oping world, where 'there is
both nore wurgency for growh and |ess capacity to ninimze

damagi ng side effects....... Ecol ogy and econony are becom ng
ever more interwoven - locally, regionally, nationally, and
globally - into a seam ess net of causes and effects......:

The other great institutional flaw in coping wth
envi ronnent / devel opment chal | enges is governnents’ failure
to make the bodies whose policy actions degrade the
envi ronnent responsible for ensuring that- their policies
prevent that degradation.”

In Chapter -12 entitled "Towards Common Action
Proposal s for Institutional and Legal Change”, the
Comm ssion states, inter alia, that:

"devel opi ng countries face t he chal | enges of

desertification, deforestation, and pollution, and endure
nost  of t he poverty associ at ed with envi ronnent al
degradation...... The next few decades are crucial for the
future of humanity. Pressures on the planet are now
unprecedented and are accelerating at rates and scal es new
to human experience: a doubling of global population in a
few decades, wth nost of the growh in cities; a fiveto
ten fold increase in econonic activity in less than half a
century; and the resulting pressures for growh and changes
in agricul tural, ener gy, and i ndustri al syst ens.
Qpportunities for nmore sustainable forns of growh and
devel opnent are al so grow ng. New technol ogi es and
potentially unlimted access to information offer great
promise....... Envi r onment al protection and sust ai nabl e
devel opnent nust be an integral part of the mandates of al
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agenci es of governments, of international organizations, and
of major private-sector institutions. These nust be nmade
responsi bl e and accountable for ensuring that their
policies, programres, and budgets encourage and support
activities t hat are econom cal |y and ecol ogi cal |y
sustai nabl e both in the short and |onger termnms."

Simlar views were expressed at the United Nations
Conference on the Human Environment held at Stockhol mfrom
June 5th to 16th, 1972. W do not, however, w sh to burden
this judgment with them Suffice to refer to Article 51-A of
our Constitution which makes it a duty of every citizen to
protect and i mprove the natural environment including
forests, lakes, rivers and wldlife and to have conpassion
for living creatures.

Wiile the effects of unthinking and indiscrimnate
felling of forests” needs no enphasis at the present
juncture, we cannot but- quote the follow ng passages from
the book "Topsoil and Civilization" by Tom Dal e and Ver non
Gl Carter, both highly experienced ecol ogi sts:*

"“Man, whether civilised or savage, is a child of nature
- he _is not the master of nature. He nust conformhis
actions to certain natural laws if he is to naintain
hi s dom nance over his environment. When he tries to
circumvent the  |laws of nature, he usually destroys the
natural environnent that sustains him And when his
envi ronnent deteriorates rapidly, his civilisation
declines.......

The writers of history have sel dom noted the inportance

of land wuse. They seem not to have recognised that the

destinies of nost of man's enpires and civilisations
were determined largely by the way the |and was used.

While recognising the influence of _environment on

history, they fail to note that man usually changed or

despoil ed his environment.

How did civilised man despoi | this f avour abl e

environnent ? He did it mainly by depleting or

destroyi ng the natural

*Quoted in "Small is beautiful - A study of econonics

as if people mattered" by E. F. Schumacher

resources. He cut down or burned nost of

the usabl e ti mber from forested

hillsides and valleys. He over-grazed

and denuded the grasslands that fed his

livestock. He killed nost of the

wildlife and much of the fish and ot her

water life. He pernmitted erosion to rob

his farmland of its productive topsoil

He allowed eroded soil to clog the

streans and fill hi s reservoirs,

irrigation canals, and harbours wth

silt. In many cases, he used and wasted

nost of the easily mined netals or other

needed mnerals. Then his civilisation

declined am dst the despoilation of his

own creation or he noved to new |and.

There have been from ten to thirty

di fferent civilisations t hat have
followed this road to ruin (the number
dependi ng on who classifies the

civilisations)."

W nay add that in the present-day world, there is
hardly any space left for anyone to nove fromhis place to
anot her.

This digression was necessary to put in proper
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perspective the ooligation of the State and the significance
of the concept of "sustainable developnent” and "inter-
generational equity"* vis-a-vis the |egal subnissions nmade
on the basis of principles of natural justice, estoppel and
so on.
A FEW MORE RELEVANT FACTS:
Wen a person applied for approving his project for
* |Inter-generational equity nmeans the concern for the
generations to cone. The present generation has no right to
inmperil the safety and well-being of the next generation or
the generations to cone thereafter.
establishnent of a katha industry, the sub-committee of
| PARA communi cated its approval clearly envisaging that soon
after receiving the said approval, the person concerned
shoul d take i medi ate and effective steps for setting up the
i ndustry. W are told that all these approvals were accorded
in a prescribed proform, one of which (addressed to Ganesh
Wbod Products) may be set out hereinbel ow
“NO. | ND DEV. F. (34) 1 PARA- 463/ 93
GOVERNMENT OF HI MACHAL  PRADESH
' DI RECTORATE OF | NDUSTRI ES
Dated: Shima - 171002 The 21.6.1993
To
M s Ganesh Wyod Products,
108- 109/ 215, Kat ha Paren
Tilak Bazar, Delhi - 110006.
Subj ect: APPROVAL OF PRQJECT BY | PARA
Dear Sir,
We have the pleasure to informyou
that your application dated 11/6/93 for
the approval of your project has been
cl eared by | PARA Sub-Conmittee neeting
hel d on 16/6/ 1993 for the setting up of
new | ndustrial Undertaking at Sansarpur
Terrace District Kangra in the State of
H machal Pradesh for the manufacture of
following itens: -

S.NO. | TEM OF MANUFACTURE  PROPOSED

ANNUAL
CAPACI TY
Acaci a Catechu Extract 240 Mr
Bye Products (Cutch) 240 Mr
This approval is subj ect to t he
foll owi ng conditions:-
1. The letter of approval is valid for

a period of 12 nonths fromthe date of
i ssue. You shall take effective steps
within this wvalidity period for the
i mpl enentation of the project, if an
extension to the period of validity is
f ound necessary you shoul d apply
preferably 3 nonths in advance with ful

justification for any extension of tinme
sought alongwith a detailed statenents

of t he st eps t aken f or t he
i mpl enent ati on of the project.
2. Adequat e steps shall be taken to

the satisfaction of the Govt. to Prevent
Air, Wter and Soil Pollution. Such
anti-pollution neasures to be installed
should conform to the effluent and
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em ssi on standard prescribed by the H P
State Pollution Control Board. The
equi prent for anti-pollution nmeasures
will forma part of your project report.

The design of the equipment will have to
be got approved from the HP. State
Pol | uti on Contr ol Boar d. Furt her

adequate industrial safety neasures as
provided in the relevant Act should be
made to the satisfaction of the State
Gover nment .

3. This letter of approval does not
constitute an aut hori sation under
I ndustrial Devel opnent & Regul ation Act,
1951 or any other relevant acts of the
CGovt. of India. Werever applicable such
perm ssion or clearances as may be
required under the provisions of such
Acts shoul d be separately obtained by
you before taking any -effective steps
for the inplenentation of the project.

4. Further this —approval of project
does not inply any commtnent what-so-
ever on the part of the Governnent to
provide finance, raw materials, 'Land
etc. or any other assistance. Request
for such assistance would be considered
separately on nerits after you have made
t he necessary application to t he
concer ned authoriti es. You ar e,
therefore, advised toinitiate _the
steps, for procurenent of |and, finance
and ot her assistance as required for the
project at your own.

5. You wil | have to make own
arrangenent for the procurenent of water
fromthe source to the factory site at
your own cost. In case you sink a tube
wel | for your unit, you will ensure that
it does not upset the water ‘table in
that area significantly.

6. You are required to furnish
quarterly progress report wuntill the
conmencenent of production. This report
will have to be furnished every quarter
endi ng 31st March, 30th June, 30th Sept.
7. You will informthis office about
the commencenent of production

8. You will notify the vacancies to
all the enploynent exchanges in Hi nmacha
Pradesh. These vacancies shall be filled
in as per notifications issued by the
Department from time to time. You shal
have to enploy only bonafide residents
of HP. and also trained and technica
persons fromITl's, RITI's, polytechnics
and Engineering Colleges in the State in
your industrial wunit. You are further
required to gi ve quarterly return
regarding enploynment of H machal and
non-H machali to the General Manager

Distt. Industries Centre, of your
district.
9. You will have to nake inbuilt

parking facilities wthin factory area
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or separately for parking of trucks and
other vehicles and these wll not be

allowed to be parked on Nat i ona
H ghway/ St at e H ghway/ ot her public
utility read.

10. This proposal has been approved
wi thout any commtnent of availability
of Khair Wod by the State CGovernnent.

11. You will have to raise green belt
around the factory prem ses.
We are hopeful that you will now

imediately initiate effective steps to
i mpl enent this project. In case of any
di fficulty/assistance required, kindly
fee free to get in touch wth us. W
assure you of our full co-operation
(Enphasi s added)
W shi ng you and your  enterprise a
success.
Yours faithfully,
sd/ -
( S. C. Negi )
Menber Secretary

| PARA"

(Let it be noted that this letter is not from the
Government of Hi machal Pradesh but only from PARA.)

The terms of ‘approval are clear enough and we do not
think it necessary to set out -their substance in our own
wor ds.

It appears that when | PARA approved as nany as fifteen
proposal s for establishing katha factories inthe State, the
Forest Depart nent of the State ~and the Mnistry of
Envi ronment and Forest of the Governnment of India becane
alarmed. On Septenber 23, 1992, the Governnent of India,
M nistry of Environment and Forest addressed a letter to the
Principal Chief Conservator of Forests, Governnent of
H machal Pradesh requesting himto furnish basic informtion
relevant to the State of H nmachal Pradesh in the profornas
enclosed to the said Iletter which was necessary "to review
the production and sal e of khair wood/teak wood/resin in the
country". A rem nder was sent on April 29, 1993. The concern
of the Governnent of India is evident fromthe |letter dated
Cct ober 6, 1993 addressed to the Forest Secretary,
Government of Hi machal Pradesh, which is worth reproducing:

" GOVERNMVENT OF | NDI A
M NI STRY OF ENVI RONMENT AND FORESTS
Par yavaran Bhawan, C.G O Conpl ex,
Lodi Road, New Del hi Pin 110 003
No. 3-13/93-94 Dated: 6th October, 1993
To
The Forest Secretary,
CGovernment of Hi machal Pradesh
Shim a.
Subj ect: Registration of New Katha units
- availability of khair wood.
Sir,
| am directed to refer to this

Mnistry's letter No. 7-4/92-SU dated

18.9.92 (copy encl osed) regarding review

of production and di sposal of Khair Wod

and to say that the information sought

has not yet been received by this

M nistry. However, it has conme to the

notice of this Mnistry that the State
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Govt . have i ssued orders for
registration of 15 new katha units for
manuf acturing of Katha from Khair Wod
and is also contenplating to issue nore
licences for setting up of new wunits.
Thi s i s bei ng done wi t hout due
consideration to t he principle of
sust ai nabl e managenent of the forest and
is not comensurate to the annual yield
for Govt. and private forests. This is
agai nst our National Forest Policy of
1988, which clearly says that no forest
based enterprise, except that at the
village or cottage |evel be permitted in
future unless it has been first cleared
after a careful scrutiny with regard to
assured availability of raw material .
(Enphasi s suppl i ed)

2. It i's, therefore, requested that
review of the earlier decision taken by
the State CGovt. in regard- to the
registration of 15 new units of Katha
may be taken keeping in view the
availability off Khair Wod in the State
as per sust ai'nabl e annual yield

avai |l abl e from /Government and private

forest area. Action taken in this regard

may kindly be sent i mediately-

Yours faithfully
sd/ -
(-~ Anoop Badhwa )

Asstt. |nspector General of Forests."

Evidently, this letter was witten by Government of
India before it was apprised of the action taken by the
Governnment of Hi machal Pradesh inpugned herein. It is
legitimate to presune that simlar views mnmust al so have been
expressed earlier.

Apart from the concern expressed by the Governnent of
India, Mnistry of Environment and Forest, there was a spate
of criticism in the nedia and other public fora (including
protest by Chairman of four block samties) with respect to
grant of approval to establish as many as fifteen mechani sed
units for manufacture of katha in H machal Pradesh. Al this
nmade the Government of H nachal Pradesh and | PARA to sit up
and take notice of the consequences of the action of the
sub-conmittee of IPARA in approving fifteen units. A ful
neeting of | PARA was convened for August 28, 1993.
Meanwhi l e, the capacity of each of these wunits. was
restricted to 3600 netric tonnes or 2400 cubic netres per
annum and the "approvals" granted to sone other units, who
had not taken any steps pursuant to sub-conmittee's
"approval " were cancelled. The full comrittee neeting of the
| PARA held on August 28, 1993 took note of the concern
expressed in the nmedia and other public fora regarding the
paril to the forest wealth of the State on account  of
i ndi scrimnate approval of katha factories and tried to
restrict the nunmber as nmuch as possible. But then it was
faced with the problem that pursuant to the "approvals"
granted by the sub-commttee of |IPARA, certain units had
already taken steps for setting up of the factories. It was
noted that of the fifteen units to which approval was so
accorded, Doon Katha industries was pronoted by a wonman
entrepreneur and was a very small industry anal ogous to a
bhatti and further that installation of its factory was
al nost conplete. It was, therefore, decided not to disturb
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the approval granted to it. It was also found that five
other units, viz., Oient Herbs, Sagar Katha, Dev Bhoom
I ndustries, Naman Wod Products and Ganesh Whod Products are
in the process of establishing their wunits. It noted that
the capacity of these industries has already been restricted
to 3600 netric tonnes. The | PARA was of the opinion that the
approxinate availability of khair wiod in the State is
30,000 cubic netres and that it would be sufficient to feed
the existing bhatties, existing nechanised factory (Shankar
Tradi ng Conpany) and the aforesaid six new units with their
restricted capacity. It decided that the approvals of the
other units should be cancelled because they had not taken
any concrete steps to inplenent the projects approved. The
| PARA al so took note of the requirenent of Shankar Tradi ng
Conpany (Mahesh Udyog) and ‘the agreenent it had wth the
Government of Hinmachal Pradesh and felt that its capacity
and its requirenment of ~raw material should be assessed and
verified in a proper manner . The proposal s and
recomendati ons of ~the | PARA aforesaid were placed before
H E. the  Governor for approval. On Septenber 15, 1993, H. E.
the Governor nmde the fol low ng order
“In my opinion, the proposal at Para 5
and its sub para 1l on page 3 of the note
descorve to be nodified as under: -
Para 5 - sub para 2 (3) Shri Hari
Krishan Bajaj, / Prop. Ms. Dev Bhum
Industries, Baddi District, Solan, (4)
Ms. Naman Wod Products, Tahliwala,
District Uha and (5) Ms. Ganesh Wod
Products, Sansarpur Terrace, Distt-
Kangra, H P., as approved by |PARA Sub-
Conmi ttee should not be inplenented.
Only units at para 5 sub-para 2(1)
Shri Anil Kumar Arya, Prop., Ms. Oient
Herbs, Baddi, Distt. Solan (2) Ms.
Sagar Katha Factory, Kala Anb, distt.
Sirmour and one snall proposal of Bhatti
type being set up by ‘Ms. Sushma
Chauhan, a woman entrepeneur  at Paonta
Sahib (para 5 sub para 1) are approved
and be i nmpl enent ed.
sd/ -
Gover nor 15.9.93"
The decision was comruni cated to the concerned persons
- leading to the filing of several wit ~petitions in the
H gh Court.
AVAI LABI LI TY OF KATHA I N THE STATE OF H MACHAL PRADESH
Pursuant to the directions of the H gh Court on the
guestion of availability of raw material for manufacturing
katha, Sri R K. Anand, Secretary (Forests) to the Governnent
of Himachal Pradesh, filed, what he designated as "short
affidavit in conpliance to the order dated 31.12.1993 passed
by the Hon ble Court". It is instructive to extract certain
portions of this affidavit in view of their crucia
rel evance:
"(1) It is submtted that policy in
regard to cutting of Khair trees is to
obtain yield on sustained basis.** The
Nati onal and State policies in regard to
establ i shnment of industries is as under
(i) National Forest Policy: Para 4.9 of
the National Forest Policy states that
‘as far as possible’, a forest based
i ndustry should raise the raw materi al
needed for nmeeting its own requirenent
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preferably by establishnment of a direct
rel ation between the factory and the
i ndi viduals who can grow the raw
material by supporting the individuals
with inputs including credit, constant
techni cal advice and finally harvesting
and transport services."
(ii) State Forest Policy: Para No. 25 of
the HP. State Forest Policy states that
"until detailed forest resources, wood
producti on and consunption studi es have
been carried out to determne wood
bal ances specially of broad | eaved
species, available at. present and in
future (projections over a period of
twenty
** An echo of _sustainble developnent enphasised by "The
Worl d Conm ssi-on on Environnent  and Devel opnent.
yearss) for vari ous i ndustries, no
conm-trment for supply of raw materia
should be held out” to the wod based
i ndustries. The consequences of proposed
noratorium of ~comercial fellings shal
al so have to be fully kept in view
Regardi ng establishment of forest
based industries particularly those
based on khairwood, it is stated that so
far there is only one nechanized katha
unit apart fromabout 100 Bhatties. As
per the decision of the Government while
the mechani zed wunit is allotted 50% of
the total khairwood available —annually

from Government forests and all - the
Bhatti units get 12 1/2%  Though the
installed capacity of t he sai d

nmechani zed unit is 5000 M3 per year as
assessed by the representatives of the
Forest, [Industry Deptts and Smal

I ndustries Service Institution - an
organi sation of Govt. of India situated
at Sol an, as per the suggestion of [PARA
- yet the nmanagenent of the said
nechani zed unit i.e. Mahesh Udyog has
represented to the Governnent that the
installed capacity of the wunit has not
been properly assessed. Accordingly,
their representation i s bei ng
examned.......

(2) Working Plan of Khair trees: Khair
trees are not found all over the State.
These are confined to the | ower belt of
HP. from Sirmaur district in the East
to Chanba in the West. Al the khair
trees in Governnent Forests have not
been enunerated. However, Working Pl ans
have been prepared in respect of Forest
Di vi si ons which prescribe certain annual
yield in ternms of nunbers of trees and
volume and area. The yield is exactly
known after carrying out nmarkings and
fellings. However, the average annua

yield is 2838 «cubic netres. It is
aver age of 1990- 91 to 1992- 93.
Periodicity of Wrking Plans is 15
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years. It is not, therefore, possible to

furnish information for 30 years.
There is no worKking pl an or

enuneration of khair trees growing on

private |l and. However, the annual yield

of 21034 cubic netres of khair wood from

private ownership is based on extraction

of khair wood during the year 1990-91

and 1991-92. This nakes a total annua

availability of 23872 cubic netres

(2838+21034) of khair wood both from

Covernment and private ownership........

5. Approval of the State Governnent:

| PARA had initially cleared 14 projects

and conveyed the clearance to the

respective parties in anticipation of

t he CGover nient approval . However ,

CGovernment - revi ewed the ‘decision of

| PARA taken in‘its neeting held on 28-8-

1993 and decided that 6 units out of 14

whi ch _were reconmmended by 1 PARA, only 3

units in order of precedence or receipt

of applications be allowed to continue.

Accordingly, | PARA withdrew the approva

of all units/'except 3 as allowed by

Gover nment .

6. Policy regarding inport/export of

khair wood fromoutside the State of

H machal Pradesh: There is~ no ban on

export of khair wood fromthe State in

respect of khair wood obtained from

private | and. However, the export from

the State of khair wood obtained from

private land is regulated in terns of

the Governnent’s order _contained in

Annexure R-19. The khair wood extracted

from Governnent Forest by HP. State

Forest Corporation Ltd. and disposed

t hrough open auction is required to be

utilised within the State of  Himacha

Pradesh only.

There is no restriction on the

i mport of khair wood fromoutside the

State."

It is clear from the above affidavit that there has
been no systematic or a proper survey of the availability of
khair wood in the State. The availability of khair wood is
determ ned on the basis of quantity extracted during the
years 1990-91 to 1992-93 in the case of governnent forests
and 1990-91 and 1991-92 in the case of private forests. It
i s obvious, and an indisputable proposition, that extraction
ina given year or in certain given years is no index of
availability. The estimate of availability on the basis of
extraction in a given two or three years’ period is bound to
be faulty. Extraction in a given year or years nay be nore
or less than the average annual availability.

THE MYOPI C APPRCACH OF THE SUB- COWM TTEE OF THE | PARA

I N APPROVI NG THE PROPOSALS FOR KATHA FACTORI ES:

During the vyears 1992 and 1993, the sub-committee of
| PARA seenms to have been proceeding on the assunption that
so long as there is no commitnent on the part of the
CGovernment to supply khair wood to the proposed factories,
there is no harm in approving any and every proposal that
cones before it. This cannot but be termed as a totally
faulty and a myopic approach. It is also violative of the
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Nati onal Forest Policy and the State Forest Policy evol ved
by the CGovernment of |India and the H machal Pradesh
Covernment respectively - besides the fact that it is
contrary to public interest involved in preserving forest
weal th, maintenance of environment and ecol ogy and
consi derations of sustainable growmh and inter-generationa

equity. Afterall, the present generation has no right to
deplete all the existing forests and | eave nothing for the
next and future generations. Not keeping the above

considerations in mnd, it is obvious, has vitiated the
approval s granted by the sub-committee of |PARA - apart from
the fact that it was not enmpowered to grant any such
approval . The obligation of sustainable devel opnent requires
that a proper assessnent should be nmade of the forest wealth
and the establishnment of industries based on forest produce
should not only be restricted accordingly but their working
shoul d al so be nmonitored closely to ensure that the required
bal ance'is not disturbed. In this viewof the matter, we
nust say that insofar as forest-based industries are
concerned, there is no absolute or unrestricted right to

establi sh industries notwi t hstanding the pol i cy of
i beralisation announced by the Government of India. The
policy of liberalisation has to be understood in the Iight

of the National Forest Policy devised by the Governnent of
India itself and in the light of the 'several enactnents
applicable in that behal f, sone of which have been referred

to hereinbefore. It is neaningless to prescribe nerely that
the government need not supply the raw material and that the
units will have to get their khair trees/raw material from

private | ands/forests. ~No distinction can be nmade between
government forests and private forests in the mtter of
forest wealth of the nation and in the matter of environnent
and ecology. It is just not possible or  permssible. The
Nati onal Forest Policy and the ~H machal Pradesh Forest
Policy do not make any such distinction. The perils of
ignoring the above policies and considerations cannot be
over - enphasi sed.

We nust say that in the light of the /above
consi derations, the H gh Court was not right in observing
that Sri  Yogendra Chandra cannot be —accepted as a public
spirited citizen approaching the court to protect public
interest - nore so, when it has recorded a simnultaneous
finding that there is no evidence of collusion between him
and Shankar Tradi ng Conpany (Mahesh Udyog). The credentials
of Sri  Yogendra Chandra appear to be inpeccable. He is not
only a menber of the Hi nachal Pradesh Legislative Assenbly
but also the Convenor of the Indian National Trust for Art
and Cultural Heritage. He is also the President of. the
H mal ayan Wld Life and Environnent Preservation Society.
The said organisations may be big or small, nay be well-
est abl i shed ones or recently started ones - -that is
imuaterial. Once it is found that he was not acting at the
instance of or at the behest of or for protecting the
i nterests of Shankar Tradi ng Conpany, there was no reason to
hold that he was not acting bonafide in approaching the
court to preserve the forest wealth of the State in the
interest of environnent and ecology. H's inability to
produce material in support of his allegation of illicit
felling in the State does not tell upon his bonafides.

We may al so nention, even at this stage, that so far as
Shankar Tradi ng Conpany is concerned, there is absolutely no
doubt in our mind that it is not entitled to question the
approval s granted to new units since there was no indication
at any stage that the supplies which it was receiving in the
previous years pursuant to the agreenent with the government
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were going to be affected. Its attenpt to stop the new
i ndustries from conming up in the State, while enjoying an
al nost nonopoly status in the matter of khair wood supplies,
is certainly a strong factor mlitating against its
bonafi des in approaching the court.
THE DOCTRI NE OF PROM SSORY ESTOPPEL AND THE PUBLI C | NTEREST:

The doctrine of prom ssory estoppel is by now well
recognised in this country. Even so it should be noticed
that it is an evolving doctrine, the contours of which are
not yet fully and finally denarcated. It would be
instructive to bear in mnd what Viscount Hailshamsaid in
Whodhouse Ltd. v. Nigerian Produce Ltd. (1972 A.C. 741):

"I desire to add that the tinme may soon

cone when the whole sequence of cases

based upon promi ssory estoppel since the

war, begi nni ng with Central London

Property Trust Ltd. v. H.gh Trees House

Ltd. (1947 (1) K B. 130) may need to be

revi ewed and reduced to a coherent body

of .doctrine by the courts. | do not nean

to say that they are to be regarded with

suspicion. But as is comon wth an

expandi ng doctrine, t hey do rai se
probl ems of coherent exposition which
have never been systematically
expl ored. "

Though the above view was expressed as far back as
1972, it is no less valid tody. The dissonance in the views
expressed by this Court in some of its decisions on the
subj ect enphasi ses such a need. The views expounded in Ms.
Motilal Padanpat Sugar MIls Conpany Linmted v. State of
Utar Pradesh (1979 (2) S.C. C. 409) was departed from in
certain respects in Jit Ram Shiv Kumar v. State of Haryana
(1981 (1) S.C.C11), which was in turn-criticised in Union
of India v. Godfrey Philips” India Limted (1985 (4)
S.C. C 369). The divergence in approach adopted in Sri Baku
Ol Industries v. State of Gujarat (1981 (1) S.C C 31) and
Pournami Ol MIls v. State of Kerala (1986 Suppl.S.C C. 728)
is another instance. The fact that. the recent decision in
Kasi nka Trading and Ann. v. Union of India & Os. (1995 (1)
S.C.C.274) is being reconsidered by larger Bench is yet
another affirmation of the need stressed by Lord Hailsham
for enunciating "a coherent body of doctrine by the Courts":

An aspect needing a clear exposition - and which is - of
i medi ate relevance herein - is what is the precise meaning
of the words "the pronisee..... alters his position®, in the

statenment of the doctrine. The doctrine has been formulated
inthe following words in Ms. Mtilal Padanpat Sugar MIIs
Co. Ltd.:

"The | aw may, therefore, now be taken to

be settled as a result of this decision

that where the Governnent makes a

prom se knowing or intending that it

woul d be acted on by the prom see and,

in fact, the prom see, acting in

reliance on it, alters his position, the

Covt. woul d be held bound by the prom se

and the promise would be enforceable

agai nst the Govt. at the instance of the

prom see, notwi thstanding that there is

no consideration for the prom se and the

prom se is not recorded in the formof a

formal contract as required by Art.299

of the Constitution."
VWhat does altering the position nean? Does it nmean such a
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change in the position of the promsee (as a result of
acting on the faith of representation of the prom ssor) that
conpensating himin noney woul d not be just and equitable to
him i.e., a situation where the ends of justice and
requi rements of equity demand that the prom ssor shoul d not
be allowed to go back on his representati on and nust be held
toit or does altering his position nean doing of sone act,

big or small, which the proni see does acting on the faith of
the representation which he would not have done but for the
representation? In other words, is it enough that the

prom see has spent some noney or has taken some step acting
on the basis of representation, which can be reconpensed in
noney or otherwise? Is it not ultimately a matter of doing
equity and justice between the parties - a case of holding
the scales even between the parties and decidi ng whether in
the interests of justice -and equity the promissor can be
allowed to resile from his promse and conpensate the
prom see appropriately or the prom ssor ought to be held to
his promise and not allowed to go back since such a course
is necessary in-view of the change in position of prom see?
Qur view of the matter is probably evident fromthe way we
have posed the above questions. To wt, the rule of
prom ssory estoppel being an equitable doctrine, has to be
nmoul ded to suit the particular situation. It is not a hard
and fast rule but an elastic one, the objective of which is
to do justice between the parties and to extend an equitable
treatnent to them If it is nore just-fromthe point of view
of both prom ssor | and promn see that the latter is
conpensat ed appropriately and allow the prom ssor to go back
on his prom se, that should be done; but if the Court is of
the opinion that the interests of justice and equity demand
that the prom ssor should not be allowed to resile fromhis
representation in the facts and circunstances of that case,
it will do so. This, in our respectful opinion, 'is the
proper way of understanding the words “promnisee altering his
position". Altering his position should mean such alteration
in the position of the pronisee as it makes it appear to the
Court that holding the pronmissor to his representation is
necessary to do justice between the parties. The doctrine
shoul d not be reduced to a rule of thunb. Being an equitable
doctrine it should be kept elastic enough in the hands of
the Court to do conplete justice between the parties. Now,
can the doctrine of promssory estoppel be put on a higher
pedestal than the written contract between the parties? Take
a case where there is a contract between the parties
containing the very sane ternms as are found in the
"approval " granted by IPARA (sub-committee) and then the
government resiles fromthe contract and termnates. the
contract. The promsee will then have to file a suit for
specific performance of the contract in which case the court
wi || decide, having regard to the facts and circunstances of
the case and the provisions of the Specific Relief Act,
whet her the plaintiff should be granted specific perfornmance
of the contract or only a decree for damages for breach of
contract. It nust be renenbered that the doctrine  of
prom ssory estoppel was evolved to protect a prom see who
acts on the faith of a promse/representation nade by
promi ssor and alters his position even though there is no
consi deration for the prom se and even though the promise is
not recorded in the formof a formal <contract. Surely, a
representati on nmde or undertaking given in a fornal
contract is as good as, if not better than, a nere
representation. All that we wsh to enphasise is that
anyt hi ng and everything done by the promi see on the faith of
the representation does not necessarily amount to altering
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his position so as to preclude the prom ssor fromresiling
fromhis representation. If the equity demands that the
prom ssor is allowed to resile and the promsee is
conpensated appropriately, that ought to be done. If,
however, equity demands, in the light of the things done by
the promsee on the faith of the representation, that the
prom ssor should be precluded fromresiling and that he
should be held fast to his representation, that should be
done. To repeat, it is a matter of hol ding the scal es even
between the parties - to do justice between them This is
the equity inmplicit in the doctrine.

The matters before us have to be approached and deci ded
keepi ng the above principles in mnd. The Court should first
ascertain what precisely has each the said five respondents
(Ganesh Wbod Products, Naman Wod Products, Dev Bhoom
I ndustries, Indian Wod - Product s and Chander Kat ha
I ndustries) have done on the basis of and on the faith of
the "approval " granted by the | PARA (sub-committee of | PARA)
by the date of the communication of the decision of the
government - and I PARA in the case of two |ast nentioned
units. [The expression "communication” in this behalf shoul d
be understood as explained in State of Punjab v. Kheni Ram
(A1.R 1970 S.C.214). After ascertaining the sane, the
Court shall have to decide whether it is a case - separately
in case of each /of ‘the said respondents - where the
government shoul d or 'should not be allowed to go back on the
said "approval" granted by the | PARA (sub-committee). It is
obvious that this decision has to be taken after giving an
opportunity to both ‘the parties to adduce mterial in
support of their respective stands. Inasnuch as the High
Court has not approached and exam ned the case from the
above standpoint, the matter has to go back. Wil e deciding
the appropriate course, it is evident that the Court shal
also have to keep in mind the plea of governnment that |PARA
or its sub-commttee was not conpetent to accord approva
and that the power lay only with the government, as also the
plea of the respondents that in the circunstances they
believed and acted in good faith that | PARA is but another
name for, or a nouthpiece of, the government. It is equally
evident that while deciding where the interests of justice
and equity lie, the Court will also take into account, and
bal ance, public interest and the interest of the respondents
aforesaid. The Court shall also take into consideration the
estimate of raw material (khair trees) and its expected
availability - at present and in the years to conme --to be
made by the Hi nachal Pradesh government pursuant ~to the
directions contained herein with the aid of ~an expert
conmttee. The H gh Court nmay give six nonths’ (time to the
government to arrive at such an estinmate and to place it
before the Court.

It nmay perhaps be appropriate to point out that what we
have said above is consistent with the doctrine as stated in
Motilal Padanmpat Sugar MIls and the subsequent deci sions.
In Motilal Padanpat Sugar MIls, it has been held firstly
t hat:

"But it is necessary to point out that

si nce t he doctri ne of prom ssory

estoppel is an equitable doctrine, it

must yield when the equity so requires.

If it can be shown by the Governnent

that having regard to the facts as they

have subsequently transpired, it would

be inequitable to hold the Government to

the promise nmade by it, the Court woul d

not raise an equity in favour of the
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prom see and enforce the prom se agai nst

t he Gover nnent . The doctri ne of

prom ssory estoppel would be displaced

in such a case because, on the facts,

equity would not require that the

CGovernment should be held bound by the

prom se made by it. Wen the Governnent

is able to show that in view of the

facts which have transpired since the

maki ng of the pronise, public interest

woul d be prejudiced if the governnent

were required to carry out the prom se,

the Court would have to balance the

public interest in t he CGover nirent

carrying out a prom se nade to a citizen

whi ch has induced the <citizen to act

upon it and alter ~his position and the

public interest likely to suffer it the

prom'se were required to be carried out

by the Governnent and -determine which

way the equity lies."

and then it is observed:

"But even where ther is no such

overriding public interest, it may stil

be conpetent to the Governnent to resile

fromthe promse 'on giving reasonable

notice, which need not be a form

notice, giving the pronises a reasonable

opportunity of « resuming his position’

provided of course it is possible for

the promisee to restore the statuts quo

ante. If, however, the pronises could

becone final and irrevocable. Vide A ayi

v. Briscoe (1964) 3 Al ER 556."

It is this aspect which has been el aborated by us keeping in
m nd the facts and circunstances of ‘this case.

It is true that in case of the three units (Ganesh Wod
Products, Naman Wod Products and Dev Bhoom |ndustries),
the full meeting of |PARA (held on August 28, 1993) opi ned
that "it would not be appropriate to rescind the approva
keeping in view the progress made in inplenentation of their
projects..... ", yet it is not clear what exactly had they
done by the date of rejection of their proposal by the
CGovernment (23rd Septenber, 1993). Even the Hi gh Court has
not recorded any clear finding on this aspect. Al that it
saidis : "It is apparent that the Units recomended by
| PARA were earlier registered with the industries Departnent
and have thereafter purchased |ands, constructed factory
bui | di ngs, and/either purchased or pl aced orders for
machinery. In sonme cases even the rawmaterial has/ been
purchased." There is no reference to any material in support
of the said opinion nor is the case of each of the
petitioners separately exam ned. Probably, the H gh Court
was i nfluenced by the opinion expressed by the | PARA (at the
neeting held on August 28, 1993) referred to above. But it
woul d be seen that it too is quite general and vague. Hence,
the necessity for the remand to Hi gh Court.

OBLI GATI ON OF THE STATE OF HI MACHAL PRADESH TO MAKE A

PROPER ESTI MATE OF THE AVAI LABI LI TY OF THE RAW

MATERI AL/ KHAI R WOOD | N THE STATE:

The facts stated above do establish the inperative
necessity of a proper estimte of the availability of raw
material, nanely, khair wood in the State. W are told that
any and every khair tree is not fit for cutting for
obtaining katha. Only a tree with a particular girth (20 cm
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at breast height) yields the optimumquantity of requisite
material and is allowed to be cut. Trees with lesser girth
are not allowed to be cut as per the Technical Order No.670
dated 13th August, 1993 issued under the H nachal Pradesh
Land Preservation Act, 1978 and the Rul es nade thereunder
This Order, it my be noted, is applicable to private
| ands/forests. The State Governnent should obtain a proper
estimate of the khair wood in the State and al so to nmake an
estimate of its availability in each of the coming years
with the assistance of an expert body to be appointed in
consultation with the Mnistry of Environnent, CGovernnent of
I ndia. Such an estimate should cover both the CGovernment and
private | ands/forests and nust be arrived at keeping in view
the National and State forest policies and the relevant
statutory provisions. It is  only then one can say, what is
the quantity of khair wood avail abl e and how many industries
it can feed - and upto what capacity. Further, it is on the
basis of such estimate that the capacity of the katha
factories, at ~any given point of tinme, may have to be
restricted, if need be. Sone of themnmay even have to be
closed if -warranted by public interest.

We nust say that the estimate of availability of raw
material arrived at by the Hgh Court is based upon the
guantity extracted -‘over a period of two or three years. As
poi nted out hereinabove, the quantity extracted in a given
year or given years can never be treated as a proper
estimate of the availability of the raw material. Hence, the
need for a proper ‘and credi ble survey by an expert body. In
this view of the matter, it is not necessary to deal wth
the criticismnmounted by the learned counsel for respondents
to the varying estimates of raw material put forward by the
government at various stages of this litigation and to ot her
al l eged contradictions in its case fromstage to stage.
kkhkkkkhkkkkkhkk*k

The appeals are accordingly allowed, the judgnent of
the High Court is set aside and the matters remtted to High
Court for a fresh disposal of the wit petitions in
accordance with law and in the light of this judgnent.

Pending the passing of final orders by H gh Court
pursuant to these directions, none of the said five units -
Ganesh Wod Products, Naman Wod Products, Dev Bhoom
Industries, Indian Wod Products and Chander Katha - shal
take any further steps towards setting up the factory. The
status quo as on today shall continue. The governnent -and
all concerned shall take steps to ensure observance of this
direction.

The Government of H machal Pradesh shall make a survey
and assess the approximate availability of khair wood in the
year 1996 and the ensuing years. This shall be done through
an expert body to be appointed by the governnment., The
government shall be entitled to rely upon the expert
conmittee’s report and its own assessnent arrived on the
basis of such report before the Hgh Court for its
consi deration as provided in this judgnent.

No new industry/unit for nanufacture of katha shall be
approved by the governnent pending a final decision by the
government on the question of availability of raw materia
in the years to cone.

No order as to costs in these appeals.




