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PETI TI ONER
THACKER PRAGII ANANDJI

Vs.

RESPONDENT:
MANSUKH AVBALAL (DEAD) THROUGHHI S HEI RS AND LRS. & ANR

DATE OF JUDGVENT: 28/ 11/ 1996

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
THE 28TH DAY OF NOVEMBER 1996
Present:
Hon' bl e M. Justice K _Ramaswany
Hon’ blle M. Justice G T. Nanavati
Vi mal Dave, Adv. for the appell ant
S.C Patel, Adv. for the Respondents
ORDER

The following Order of the Court was delivered

Pragji Anandji and Danji Anandji are brothers. House
Nos. 247 & 248 situated in Anjar are the joint famly
properties. It would appear that -on Decenber 18, 1956,
Anandji, their father and Danjii the 2nd defendant had
nortgaged these properties which —admttedly were redeened
with their consent as evinced under Ex.27, a conproni se. The
appel lant’s father Pragji had clainmed that the consideration
for redenption of the first nmortgage was their noney. The
finding recorded by all the courts is that consideration for
redenption of that nortgage was by hypothecation on the
second occasion of the said properties in favour  of
Mansukhl al Anbalal, the first defendant. Pragji had filed
Suit No. 66/69 for a declaration that the second nortgage
dat ed Septenmber 30, 1958 executed by damji and Anandji does
not bind him He al so sought partition and possession of his
hal f share in the said properties. He also set up-a plea
that after the redenption of the first nortgage, there was
an oral partition in which House No. 248 fell to his share
and House No.247 fell to the share of Danji. But that plea
was negatived by all the courts. The consequence woul d be
that House Nos.247 are joint famly properties in which
Pragji, the father of the appellant and Danji, the second
def endant, have equal share in the properties. The findings
recorded by the courts belowis that the nortgage dated
Sept enber 30, 1958 binds the parties.

In view of these findings, the question is: whether the
appellant is entitled to the partition of the properties in
two equal shares and allotnent of one such share? In view of
the finding that both the houses are joint famly properties
succeeded by Pragji and Danji, the brothers, they are liable
to partition. However, it would be subject to the redenption
of the nortgage under Ex. 38 dated Septenber 30, 1958




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 2

executed in favour of Mansukhlal, the first defendant.
Accordingly, there is a prelimnary decree for partition of
the houses in two equal shares and one such share shoul d be

allotted to the appellant. It is open to the appellant
bef ore executing the prelimnary decree and passing the
final decree to have the nortgage executed, Ex. 38, in

favour of Mansukhlal redeened by paying the nortgage debt
and then have the properties partitioned in neets and
bounds. In case the second defendant does not pay his share
in the nortgage debt, the entire amount should be paid by
the appellant in which event the second defendant is not
entitled to his share engrafted in the stanps and
regi steration and the appel | ant may seek appropriate
direction fromthe trial Court for paynent.

The appeal is _accordingly allowed. But, in the
ci rcunst ances, wi thout cost.




