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The appel | ant al ongwith nine others faced trial before the Court of
Sessions for Greater Bonbay on the charges under Sections 143, 144, 302
read with Section 149 ~and 326 read with Section 34 of |PC for
conmitting the nurder of one Prakash Gopal Katkar on the night of 12th
February, 1981 and for causing injuries to five others who are prosecution
witnesses 3 to 7. ‘Anmongst those injured witnesses, excepting PW7, others
are close relations of the deceased living in the same or opposite house i.e.
at Khatkar Chawl No.1 and 2, Hanuman Nagar, Gnhatkopar. PW7 was the
nei ghbour. Learned Addl. Sessions Judge acquitted all the accused. On
appeal by the State, the H gh Court convicted the appellant for the offence
under Section 302 I PC and sentenced himto - life inprisonment and to pay
a fine of Rs.500/-. Three other accused who are not appellants before us
were held guilty of the offence under Section 324 IPCread wth Section
34 |PC. Accordingly, the State’'s appeal was allowed. As the Hi gh Court
found that only four persons including the appellant participated in the
attack, it excluded the applicability of Section 149 | PC.

The incident had taken place on the night of 12th February, 1981
outside and within the house of the deceased and the prosecution w tnesses.
The appel | ant -accused was al so resident of the same locality. According to
the prosecution there was enmty between the deceased and the famly of the
appel | ant which is borne out by certain events that occurred in Cctober,
1978. On 11th February, 1981, i.e., the day previous to the date of offence
the accused 1 to 6 (appellant being 5th accused) hurl ed abuses at the
deceased and his family nmenbers in front of his house. On the date of
i nci dent at about 8.30 P.M, as the deceased was entering the bye-lane
reaching to his chaw, the accused persons were pelting stones on the chaw
and also hitting the windows with sticks. They were arned with different
weapons |i ke Farshi, Gupti, Iron Bars and sticks. Soon thereafter, they
surrounded the deceased Prakash Khat kar and began to assault him  He was

initially assaulted with Farshi by the first accused (brother of the appellant).

VWen he fell at the steps leading to the chawl, the appellant pierced Gupti
into the stomach of deceased. He was al so assaulted by other accused with
the weapons in their hands. Wen the fam |y nenbers of the deceased

i ntervened, they were not spared. The accused assaulted the brother of the
deceased (PWs), his nother (PWB), his sister (PW) and his brother’'s wife
(PW) inside the house. PW who was the nei ghbour was the | ast person to
be attacked by the appellant. Injuries were inflicted on PW 3,4,6 and 7 by
the accused party. PW the brother of the deceased took the deceased and
other injured to the hospital along with a constable (PW3) and he | odged
FIR on the sane night. PW1 held the post-nortem exaninati on of the dead
body of Prakash Katkar. PW18, the R MO of the hospital apart from
noting the injuries on the deceased, exami ned the other injured and issued
wound certificates.
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On reappreciation of the evidence, the Hi gh Court found that the
acquittal of all the accused was unjustified. |In short, the Hi gh Court
recorded its views as follows: -

“I'n our view, the | earned judge has wongly
di scarded the evidence of all the eye wi tnesses on
the ground that they are nenbers of one famly
and have tried to give the minute details of the
i ncident, though it is observed by himthat being
the relations of the deceased by itself would not be
the ground to discard the evidence of eye
wi t nesses. Al though there was sufficient |ight
according to the | earned judge at the place of
i ncident and undisputedly the place of incident
was in and near the house of the wi tnesses at night
time when all the wi tnesses were supposed to be in
their house, their evidence has not been believed.
The FIR was | odged i mredi ately after the incident
by the brother of the deceased.” After going
t hrough t'he evi dence of the eye w tnesses and
ot her witnesses we are of the view that sone of the
accused are |liable to be convicted"

The High Court relied on the evidence of PW 2 to 6 notwi thstanding
certain i nprovenents here and there. However, the H gh court was not
inclined to attach weight to the evidence of PW7 as her testinbny was
found to be doubtful, though not fal se.

The trial court held that an unl awful assenbly of not less than 5
persons in prosecution of commn object to kill the deceased, did in fact
commt the nurder of Prakash. -~ The trial court, however, doubted the
identity of the accused ad expressed the viewthat it was not possible to say
as to who the real culprits were, though there was a strong suspici on agai nst
accused Nos.1,3,5 and 8. In the elaborate judgnment of the trial court, we
find nore of narration of events, evidence and argunents, but, the reasoning
is scanty. The fact that there were no i ndependent w tnesses excepting PW?7
who was close to the famly of the deceased ad that 'the w tnesses could not
have spoken to the minute details of the attack had consi derably wei ghed
with the trial judge in disbelieving the prosecution case. As regards PW?7,
the | earned Sessions Judge conmented that she mixed up the identity of A5
(Appellant) and A 2 as she stated that it was Chandu (A 2) who inflicted the
injury on the deceased with Gupti.

As rightly observed by the Hi gh Court, the trial court was not justified
in discarding the evidence of injured eye witnesses (excepting PW7) in toto
on the ground of inimcal di sposition ~ towards t he accused or t he
i mprobability of narrating the details of actual attack. True, their evidence
has to be scrutinized with caution taking into account the factum of previous
enmty and the tendency to exaggerate and to inplicate as many as possible.
But on a perusal of the evidence tested in the Iight of the broad probabilities,
the High Court was justified in reaching the conclusion that the prosecution
Wi t nesses are natural w tnesses and they could not have concocted the case
agai nst the accused wi thout any basis. The fact that the FIR was | odged
al rost i mredi ately after the occurrence nam ng the appellant-as the main
assail ant | ends positive assurance to the credibility of the prosecution case as
unfol ded by the eye witnesses nost of whomwere injured. Both the tria
court and the High Court found that there was sufficient light enmtted by the
tubelight in front of the house to identify the accused who were known
persons. The fact that the incident occurred outside and inside the house
cannot be doubted as there was bl ood both at the steps where the dead body
lay and inside the house and weapons stained with hunan bl ood were found
lying in the adjoining narrow |l ane and the injuries were found on al nbst al
the inmates of the house. It is highly unlikely that within a short tine of the
occurrence the prosecution party could have cone forward with a fal se
version inmplicating the persons who were not at all scene, while | eaving out
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real culprits. The eye witnesses’ account of the attack by the appellant is
quite consistent. Though certain doubts are sought to be created as to the
genesis of the incident ad the nmanner of attack by taking us through the

t opography of the scene of offence, we are not at all convinced that the
prosecution case is belied on account of such factors. The argunment that the
injuries on the appellant were not explained by the prosecution and therefore
the prosecution case of the appellant being an aggressor is open to doubt has
no substance at all. |In the course of examination of PWS5 under Section

313 Cr.P.C., the appellant while denying his presence in the course of the

i nci dent had stated that while returning home fromhis vegetabl e shop, he

was assaulted by a crowd in a passage but he could not recognize them on
account of darkness. Thus, he does not attribute the injury to the deceased
or the prosecution party nor does he suggest that he acted in self-defence.
Wil e on this aspect, the Hi gh Court also observed that the possibility of the
accused being injured when the deceased or the prosecution wi tnesses tried

to resist the attack cannot be ruled out. Considering the facts and evidence
on record, we affirmthe finding of the Hi gh Court that the appellant in the
conpany of others did attack the deceased with a dangerous weapon,

nanel y, Qupti and the prosecution case in this regard cannot be thrown out

on the tenuous grounds nade out by the trial court.

It was next contended that the evidence being not categorical about
the overt acts attributed to the appellant and the appell ant havi ng been
excluded fromthe purview of Section 149 or Section 34 |.P.C. should not
be held guilty of indulging in fatal attack on the deceased. It is point out
that the oral evidence does not conformto the nmedi cal evidence and there
is an el ement of doubt whether the appellant was responsible for inflicting
all or any of the severe injuries found on the body of the deceased. To
appreciate this argunent, first, it is necessary to refer to the evidence of
PW1, who held the post-nmobrtemon the body of the deceased. PW1
deposed that he found the follow ng external injuries on the body of the
deceased:

1. Stab wound on front of abdonen 2" x 1" and deep
upt o abdominal cavity; oblique in direction

2. Stab wound oblique in direction on the right side
of infroaxillary area at the level of 11th rib,
2"x " x 4" deep.

3. Stab wound at |left epigastric region 1"x x 2",
hori zont al .

4. Stab wound on left side of infroaxillary area at
level of 9th rib 1" x 1/2"x 3", oblique.

5. Abrasion 1"x " above left clavicle.:

6. Abr asi on on right shoul der 2"x 1".

7. I nci sed would 2" x 1/2"x 1/2", horizontal.

He stated that the spot of injury No.7 was inadvertently not mentioned

by him Fromthe panchnama Ext. 19 coupl ed wi th the evidence of the

doctor (P.W18) who exam ned the dead body in the presence of panchas,

the High Court inferred that injury No.7 was on the right scapul ar region
PW1 further stated that injury No.1 to 4 and 7 nust have been caused by '5
di stinct blows’ and the said injuries could be caused by a sharp and | ong

object. Injury No.7 could be caused by a weapon like Article No.1 (farshi)
and that the other four injuries by Article No.2 (gupti).  Injury Nos.5 and 6
could be caused by sticks or iron bars or by fall. He opined that the cause of

death was shock and henorrhage due to injuries on the body. He further
clarified that the external injury No.2 corresponds to internal injury No.21
and that external injury No.3 corresponds to internal injury No.20. He was
al so of the opinion that injury No.20 was necessarily fatal and injury No.21
could al so cause death if the patient was not imredi ately treated.

Item No. 21 of post-nortemreport is "abdonen’. 1In that, he noted
rupture of right Iobe of liver with injury of 1" x 1" x 1/2'" . IltemNo.20 is
"thorax’. Against the colums ’'pericardiumand heart’, it was noted that

there was rupture fromanterium 1" x and opening upto the cavity of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

ri ght chanmber of heart. Plural cavity was found to be full of blood, the
reason being that there was rupture of heart. PW11 stated that the injuries
2, 3 and 4 "added blood in it".

In the light of the above nedical evidence, the next question is
whet her it can be safely said that the appellant alone had inflicted the fata
injuries i.e. injuries 2 and 3 nentioned supra. That takes us to the analysis
of ocular evidence. Alnobst all the witnesses say consistently that the
appel | ant pierce the weapon (CGupti) into the stonmach/abdonmen of the
deceased. The evidence scrutinized carefully reveals that the appellant
pi erced the weapon once and at one spot only. This is what PW3 says: -

Accused No. 1l gave blow with Farshi on the
thigh of Prakash. Accused No.5 pierced Gupti into
the stomach of Prakash.  The wi tness denobnstrates
how and at what angl e the appellant (A 5) thrust
the Gupti .

PW4 stated as foll ows: -

"Accused No.1l gave a bl ow with Farshi on
the right thigh or Prakash. Prakash fell down.
Accused No.5 then pierced a CGupti in the stomach
of Prakash, after taking the Gupti out. " (Wtness
denonstrates). It /was so taken fromthe round
banboo".

Agai n at paragraph 14, he stated that he could see clearly the Farsh
with which a bl ow was given to Prakash. Suresh took out the CGupti fromits
wooden case and pierced it at 180 degree angle while holding it at his wai st
I evel .

This is what PW5 had to say on the actual attack : "Raghunath Surve
(A 1) gave a blow on the thigh of Praskash with a Farshi. Prakash fell down
on the steps. Suresh (A 5) then pierced a Gupti in the chest or in the
stomach of Prakash. | now say that it was in the center i.e. between chest
and stonach". Wtness then denpnstrates the manner /in which the Gupti
was pi erced

PW 6 deposed : -

"The accused surrounded Prakash. Accused
no.1l had a Farshi in his hand. He gave a blow with
a Frashi on the thigh of Prakash. Besides, accused
No.1l gave two blows on the right side just-above
the waist. Prakash fell down bel ow the steps.
Suresh cane from his house and he had a Gupti in
his hand. It was open. He pierced it in the
stomach of Prakash". (The wi tness denonstrates
by just pushing his hand in the front direction in
180 degree angl e).

Even PW2 who stated in the FIR that the appellant gave CGupti
"blows’ to the deceased, stated in his deposition that Suresh (Appellant)
pi erced Gupti in the stomach of Prakash. However, it is doubtful whether
PW 2 coul d have noticed the actual spot of the body where the weapon was
i nserted as, according to PW5 , he was sitting at a distance hol ding his baby.

The High Court conmented that the eye witnesses nerely stated that
the appellant pierced Gupti into the abdomen of Prakash w thout stating how
many tinmes. On that prem se, the H gh Court held that the appellant
inflicted all the injuries on the abdomen and chest with Gupti.

We do not think that his approach of the High Court vis--vis the
overt acts attributable to the appellant 5th accused is tenable. The High
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Court failed to consider certain crucial aspects in this regard. Every wi tness
in precise terns speaks to the infliction of injury on the stonach/abdonen.

In fact, they proceed to give a graphic description of the stabbing by
denonstrating the sane in the court. It is not a case where the w tnesses

said in general terns that the appellant stabbed the deceased. On a plain
readi ng of the relevant portions of the depositions extracted above, it appears
that they witnessed only one injury being inflicted by the appellant with
Gupti. At any rate, there is scope for doubt or anbiguity; if so, the
prosecution shoul d have specifically elicited fromthe eye witnesses that the
appel l ant resorted to stabbing nore than once. Mreover, the evidence of

some of the witnesses reveal that the accused surrounded the deceased and

nore than one person was armed with Gupti. It transpires fromthe evidence
of PW17 the 1.QO, that two Guptis were recovered in the bye-lane near the
scene of offence. It is therefore quite probable that one or two compani ons
of the accused coul d have caused the injuries found around the chest and
abdonen with Gupti or a sharp weapon. It is also worthy of note that
accused No.1 brother of the appellant, allegedly inflicted an injury on the
thigh of the deceased with a Farshi. No injury was, however, found on the

thigh of the deceased. It is quite likely that the injury attributed to A1 could
have | anded at one of the vital spots. This possibility also cannot be rul ed
out. Under these circunstances, a reasonabl e doubt arises whether the
infjuries 1 to 4 were all caused by the appell ant-accused al one who was
armed with a Gupti. It is, therefore, not possible to connect all the severe
injuries on the abdonen, infroaxillary, and epigastric regions to the
appellant. Nor it /is possible to hold beyond doubt that the fatal injury No.3
on the epigastric region or for that matter even injury No.2 on the
infroaxillary area which according to PW11 was capabl e of causing death if
it was not attended to inmediately, were inflicted by none other than the
appellant. It was only PW5, brother’s wife of the deceased, who put up an
i mproved version stating "I now say that it was in the center i.e. between
chest and stommch", so as to connect the appellant with the nost serious
injury on the epigastric region. It is highly doubtful whether she could have
noticed in that nmelee the exact spot of the attack. \In fact, it has cone out in
cross-exam nation that in the statenent recorded by the police she did not
specify the spot which she had nmentioned in the course of exam nation in
Court.

Despite the above | oophole in the prosecution case, the appellant who
undoubtedly participated in the attack cannot be absol ved of the guilt. W
may recall that all the w tnesses unequivocally spoke 'to the fact that the
appellant did inflict an injury by piercing Gupti into the stonmach or abdomen
of the deceased. Thus, going by the evidence on record, it -can be safely
concl uded that the appellant did inflict one of the four injuries noted (1 to 4)
in the post nmortemreport. Though it is not possible to say with reasonable
certainty that he is the person who caused the injuries 3 and 2 which are the
nost severe injuries, even then the other two injuries’i.e. stab wound on the
front of the abdomen 2"x1", deep upto the abdom nal cavity and stab wound
on left side of infroaxillary area 1"x1/2 " x3" are, by any objective
standards, sufficiently serious injuries, whether or not they are injuries
sufficient in the ordinary course of nature to cause death. Any one of them
is severe enough to infer that it was likely to cause death. The appel l'ant
accused undoubtedly intended to cause such bodily injury, though we are not
in a position to say positively on an overall view of the case, that the

appel l ant hinself intended to cause death. Therefore, he, in our opinion, is
liable to be held guilty of offence under part | of Section 304 |IPC.
Accordingly, he is convicted under Section 304 |IPC and sentenced to R I. of
seven years and to pay a fine of Rs.1,000/-. |In default of paynent of fine he

shal | suffer inprisonnent for a further period of four nmonths. Accordingly,
the appeal is party allowed and the conviction and sentence recorded agai nst
the appel |l ant stands nodifi ed.




